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e A potential environmental outcome needs to be limited to achieve consistency with an EPA
environmental factor objective. An example of this might be where a proponent proposes groundwater
abstraction of 20 GL/year, but the EPA recommends it is limited to 15 GL/year.

Ministerial statements will usually state that a proposal as described in a proponent’s proposal content
document may be implemented, subject to the conditions in the Ministerial statement. If those conditions
include limits on the proposal’s extent or capacity, it may then only be implemented to the limit set out in the
conditions.

1. Proposal-specific environmental conditions

The EPA will recommend environmental conditions (see section 4.2.3) if, at the end of its assessment, a
condition/s is required to give confidence that a significant impact on an environmental factor/s will not occur.

2. Standard matter conditions

The EPA will recommend conditions relating to standard matters including, but not limited to:

¢ notification of change of proponent contact details

¢ time limit for proposal implementation

e compliance reporting

e public availability of data

¢ environmental management plans, including compliance, amendment and review requirements
e reports relevant to the environmental performance of the proposal.

4.2.3 Proposal-specific environmental condition types

The EPA uses three types for proposal-specific environmental conditions, where the EPA’s view is that
regulatory control is required to mitigate the proposal’s potential impacts on the environment:

1. Prescriptive conditions — which contain specified actions or procedures.
2. Outcomes-based conditions — which contain a measurable environmental outcome that must be met.

3. Objectives-based management plan conditions — which contain a requirement for a management
plan to achieve an environmental objective. May also contain the plan components required to meet that
environmental objective.

The EPA uses the condition types as a guide and may recommend a hybrid of the types or depart from the
types where a case-specific approach is needed.

The EPA’s preference is for outcomes-based conditions where practical.
4.2.3.1 Prescriptive conditions
Prescriptive conditions prescribe the required actions directly in the condition.

The EPA may recommend prescriptive conditions where the actions represent standard practice for a
particular environmental issue common to many proposals, for example:

e actions to minimise noise impacts on marine fauna from pile-driving
e actions to minimise impacts on terrestrial fauna from trenching.
4.2.3.2 Outcomes-based conditions

Outcomes-based conditions specify a measurable environmental outcome to be met, without prescribing
how that outcome is to be achieved. This provides certainty and transparency, is consistent with adaptive
environmental management and continuous improvement, and is recognised as regulatory best practice.

Outcomes-based conditions can directly prescribe an environmental outcome that must be met. They can
also include a ‘surrogate outcome’ that is performance based. A surrogate is a physical, chemical, or
biological characteristic that supports an aspect of the environment. For example, water quality could be a
surrogate for the habitat condition of an aquatic species.

An outcomes-based condition may be expressed as:

e An impact that must be avoided. For example, there is no disturbance to a threatened ecological
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community in a defined area.

e Alevel of impact that must not be exceeded. For example, groundwater drawdown must not exceed X
metres below ground level outside a defined area.

e Alevel of protection that must be achieved. For example: maintain water quality parameters (pH, salinity,
water temperature and dissolved oxygen concentration) of an individual surface water site to pre-
disturbance levels or a suitable reference site; or maintain water quality in area X consistent with the
environmental quality criteria for the ‘high level of ecological protection of ecosystem health’ established
in the State Environmental (Cockburn Sound) Policy 2015.

An outcomes-based condition will:

e be associated with achievement of one or more of the EPA’s objectives for environmental factors
e be measurable and achievable

e have a clear boundary, size, extent or limit.

The EPA will consider information the proponent provides during the assessment (including but not limited to
baseline information, discussion of mitigation hierarchy and environmental outcomes) to determine whether
an outcomes-based condition is practical.

For any recommended outcome-based condition/s, the EPA may also recommend a condition where the
proponent must monitor, review and report against the environmental outcomes, and adopt adaptive
management approaches, to ensure they achieve the environmental outcome. The EPA may recommend an
outcomes-based management plan for this requirement.

If an outcomes-based management plan (e.g. for monitoring and adaptive management and reporting) is
appropriate, the EPA will usually require the proponent to prepare management plans that follow the
Instructions and template: How to prepare Part IV environmental management plans. The instructions
include detail on outcomes-based components.

4.2.3.3 Objectives-based management plan conditions

The EPA will consider recommending objectives-based management plan conditions when outcome-based
conditions are not practical.

While the EPA’s preference is for outcome-based conditions, the EPA may decide objectives-based
management plan conditions are appropriate in some cases, such as for new industries.

Objectives-based management plan conditions specify an environmental objectives/s, which is a desired
state for a key environmental factor/s. The plan objective/s will be a specific objective associated with one or
more of the EPA’s objectives for environmental factors. The environmental objective will generally be
expressed in terms such as ‘minimise impacts as far as practicable’ on an element of the environment such
as flora, vegetation or fauna.

If an objectives-based management plan condition is appropriate, the EPA will usually require a
management plan that follows the Instructions and template: How to prepare Part IV environmental
management plans. The instructions include detail on objectives-based components.

Proponents may not have to prepare management plans that follow the instructions when those
management plans are required by other legislation (and have specific requirements), such as mine closure
plans required under the Mining Act 1978 and cultural heritage management plans required by
Comprehensive Agreements under the Aboriginal Heritage Act 1972.

4.2.3.4 Specific requirements for management plans (outcomes-based and objectives-based)

Where the EPA recommends either an outcomes-based or objectives-based management plan condition, it
will usually recommend a condition to either:

e implement a management plan it received during an assessment which it considers acceptable, or
e prepare and implement a management plan.

A management plan required for an implementation condition is a legally enforceable document. Proponents
must comply with the components set out in the management plan. The plan’s components should be as
precise as possible so that proponents can fully understand their legal obligations in relation to the
implementation condition and make them clearly auditable (by the CEO). Management plans should
therefore not include information that DWER does not need.

51


https://www.epa.wa.gov.au/policies-guidance/state-environmental-cockburn-sound-policy-2015
https://www.epa.wa.gov.au/forms-templates/instructions-part-iv-environmental-management-plans
https://www.epa.wa.gov.au/forms-templates/instructions-part-iv-environmental-management-plans
https://www.epa.wa.gov.au/forms-templates/instructions-part-iv-environmental-management-plans

Any failure to implement the required components in a management plan constitutes a non-compliance with
the implementation conditions, which may become subject to enforcement by the CEO (see Administrative
Procedures section 5.4).

4.2.4 Case-specific conditions

The conditions may also include case-specific matters.

4.2.4.1 Baseline conditions

One case-specific condition that the EPA may recommend is a baseline survey.
In relation to the baseline survey:

+ it will define the physical, chemical or biological characteristics of the existing environment as a reference
for proposed monitoring and/or other activities

o the scope will be limited to the work necessary to be able to evaluate, through ongoing monitoring,
performance against the requirements of the condition

o the results may be used to decide whether other parts of the condition are triggered.
The EPA will not recommend a baseline condition option that requires ongoing EIA.
4.2.4.2 Offset conditions

The EPA may recommend an offset condition; for example, to counterbalance any significant residual
environmental impact.

A condition which relates to offsets may require the proponent to implement a measure, including
undertaking one or more of the following measures:

o atthe proponent’s expense, take environmental protection, abatement or restoration measures usually
on other land to directly or indirectly offset the proposal’s impacts on the environment

¢ funding by the proponent directly to a third party to undertake environmental protection, abatement or
restoration measures on other land.

e contributions by the proponent to a fund for the purpose of taking environmental protection, abatement or
restoration measures

e an environmental undertaking which is given in relation to other land.

The EPA may recommend that a proponent must undertake any activities listed under s. 45A of the EP Act
relating to offsets. The EPA is not limited to (or required to impose) the conditions in this list.

Where the EPA recommends an offset condition/s, the EPA will have regard to offsets guidance which is
relevant:

e Biodiversity factors: WA Environmental Offsets Policy and the WA Environmental Offsets Guidelines,

e Greenhouse gas emissions factor: State Emissions Policy and Environmental factor guideline —
Greenhouse gas emissions.

The EPA’s preference is to recommend specific offset conditions to the Minister. However, in some cases
the EPA may recommend that a condition be imposed where the proponent must develop an offset plan
post-approval, which the Minister or another decision-maker approves. In such cases the EPA will usually
recommend that the proposal elements which are likely to have a significant residual environmental impact
and require counterbalancing by the offsets, do not begin until the offsets plan has been approved.

When considering significant amendments, the EPA must assess the amendment in the context of the
approved proposal and consider the combined effect of the approved proposal’s implementation and the
significant amendment on the environment. The EPA will also usually consider the implementation conditions
relating to the existing approved proposal when considering significant amendments.

In assessing significant amendments, the EPA will usually consider the objectives, procedures, instructions,
and guidance (including offsets practice) current at the time of assessment, including any ongoing combined
impacts of a significant amendment and the existing approved proposal. The EPA will not, however, apply
offsets to existing environmental impacts which have already occurred as a result of the approved proposal’s
implementation. For example, the EPA will not require offsets for clearing of native vegetation which has
already taken place.

52


https://www.epa.wa.gov.au/administrative-procedures
https://www.epa.wa.gov.au/administrative-procedures
https://www.epa.wa.gov.au/policies-guidance/wa-environmental-offsets-policy-2011-and-guidelines

EPA Environmental Impact Assessment (Part IV Divisions 1 and 2) Procedures Manual

4.2.4.3 Mine closure conditions
Where the EPA assesses the environmental impacts relating to mine closure, the EPA:

o will recommend a condition relating to mine closure for mining proposals that are not subject to the
Mining Act 1978. The condition:

— will usually require that the proponent implement (or prepare and implement) a mine
closure plan and/or

— may specify other proposal-specific requirements.

e may recommend a condition relating to mine closure for other mining proposals, noting that it is a
requirement under the Mining Act 1978 that a mine closure plan is prepared following the DMIRS
Statutory guideline for mine closure plans and Mine closure plan guidance — how to prepare in
accordance with the statutory guidelines (for mining proposals).

4.2.4.4 Strategic proposal conditions

The EPA will recommend conditions for future derived proposals that require proponents to demonstrate how
they will meet the outcomes defined through the strategic proposal assessment. This could include
recommended conditions that require the development of plans to:

o define the actual footprint of the derived proposal and demonstrate that it fits within the environmental
outcomes assessed and approved at the strategic proposal stage of the assessment

e confirm the baseline ecological status within the area of the footprint and the area outside the footprint
that may be at risk or impacted during construction or operation of the proposal

¢ outline the management measures to be taken to meet the principles and strategies referred to in the
strategic proposal, and to ensure there is no material or serious environment harm outside the footprint

¢ define and implement a long-term program for environmental monitoring, management, reporting and
incident response

o offset significant residual environmental impacts and risks if they occur.
4.2.5 Consultation on conditions

The EPA may seek comment on the draft recommended conditions from the proponent, relevant decision-
making authorities and other relevant government agencies (or any other person) before finalising its report.

Where the EPA seeks comment on the draft conditions:

o the EPA will usually seek comment on conditions after the EPA completes its assessment but may also
seek comment before completing its assessment during preparation of the draft assessment report (see
section 3.1.4)

¢ the consultation period will be seven business days, but the EPA may consider a longer consultation
period if the proponent makes a written request

¢ consultation (and the contents of the draft conditions) will be confidential, subject to any legislative or
procedural fairness requirements

e the EPA will consider comments received on the draft conditions

o where the EPA receives any comments and/or information that may be adverse to the proponent, the
EPA will give the proponent the opportunity to respond to the substance of that information

e the EPA may amend the draft conditions.

Stage 4 — EPA report on the assessment of a proposal ends when the Minister causes the
EPA’s assessment report to be published.
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Stage 5 — Decision on proposal and implementation of proposals(s.
44A-s. 48A)

Stage 5 — Decision on proposal and implementation of proposals starts when the Minister
causes the EPA’s Assessment report to be published.

This Stage relates to sections in Part IV of the EP Act for which the Minister is the decision-maker.
Information is provided for completeness of EIA procedures under Part IV of the EP Act. The Chair and
Deputy Chair of the EPA have delegated powers to exercise the powers and duties relating to amending
approved proposals or implementation conditions under s. 45C of the EP Act.

If a proposal is approved for implementation, under s. 48 the CEO exercises the powers and duties relating
to the control of the implementation of proposals.

See a summary of the procedures for Stage 5 relating to s. 45C and s. 46 of the EP Act in figures 14 to 17.

5.1 Procedure for deciding if assessed proposal may be implemented (s. 45)

5.1.1 Appeals on EPA Assessment report

The Chair (or the Deputy Chair if the Chair is absent) has delegation from the EPA to respond to a request
from the Appeals Convenor to report to the Minister on an appeal under s. 106(1)(a).

In addition to the procedures set out in the Administrative Procedures, where the Minister remits the proposal
to the EPA following an appeal, the EPA may publish the remittal on the EPA website.

The EPA will generally follow the procedures applicable to the relevant assessment stage to respond to the
Minister’s remittal, subject to any direction by the Minister in the remittal.

5.1.2 Agreement or decision on whether proposal may be implemented

See the Administrative Procedures.

5.2 Implementation conditions (s. 45A)

See the Administrative Procedures and section 4.2.

5.3 Implementation of derived proposals (s. 45B)

See the Administrative Procedures.

5.4 Duties of proponents after service of Ministerial statement (s. 47)

See the Administrative Procedures.

5.5 Amending approved proposals and/or implementation conditions without

inquiry or assessment (s. 45C)
Proponents may ask to amend an approved proposal, or implementation conditions, or both, without an
inquiry. Applications will usually be made public. See Figure 14 for a summary of the procedures for

amending an approved proposal and conditions. See figures 15 and 16 for a summary of the procedures for
amending an approved proposal only or conditions only.
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Unless stated as
Proponent (or DMA) statutory, each step
: ; is considered a
EPA Chair (under delegation) [sseepms e

Proponent requests Minister
approve an amended proposal and
amend conditions

EPA Chair notifies EPA, proponent ] ”

and decision-making authorities EPA Chair requests additional
consulted on conditions and information from proponent
publishes decision to refuse

EPA Chair seeks advice on the

Yes amendment

(Revised
amendment)

Proponent may decide
whether to proceed with ; :
EPA Chair decides
AMERGEd PRl whether to approve the
amendment

Start EPA Chair notifies EPA, proponent

and decision -making authorities
consulted on conditions and
publishes decision to approve

Stage 1 - Referral of a proposal

Figure 14: Request to amend approved proposal and conditions (s. 45C(1)(c))
See Figure 15 for options if a proposal amendment is refused. See Figure 16 for options if a condition
amendment is refused.
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Unless stated as
Proponent (or DMA) statutory, each step
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Proponent requests Minister
approve an amended proposal
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Yes
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Figure 15: Request to amend approved proposal only (s. 45C(1)(a))
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Proponent requests Minister amend
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(Revised
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EPA Chair seeks advice on the
amendment
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making authorities consulted whether to amend the
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decision to refuse

EPA Chair notifies EPA, proponent
Proponent decides and decision-making authorities
whether to proceed with consulted on conditions and

amended conditions publishes decision to amend

Amend conditions with
inquiry (s. 46)

Start

Stage 1 - Referral of
a proposal

Figure 16: Request to amend conditions only (s. 45C(1)(b))

Under s. 45C, the Minister may approve a request for an amendment to an approved proposal, an
amendment to the implementation conditions of an approved proposal, or both, unless an amendment is a
significant amendment.

The Chair (or the Deputy Chair if the Chair is absent) has a delegation from the Minister to exercise the
powers and duties in s. 45C. Proponents should address communications to the Chair of the EPA, unless
directed otherwise.

The timing and nature of requests under s. 45C should not undermine the EPA’s advice and
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recommendations on approved proposals through the request of amendments which fragment or separate
consideration of the environmental effects of proposals. The timing and nature of requests under s. 45C
should also not undermine either consideration of and decision-making for whole-of-proposal impacts, or the
efficient consideration of proposals and future amendment requests.

Section 5.5.1 sets out the information the decision-maker requires, when deciding whether to approve the
proposed amendment. The level of detail the decision-maker requires depends on the nature of the
amendment and its potential impacts on the environment.

The quality of information provided to the decision-maker about the nature of the proposal amendment, as
well as its likely environmental effects, may affect the expected (non-statutory) timeframes. It may also affect
the decision-maker’s decision whether to approve the proposed amendment. There may be delays to
expected (non-statutory) timeframes if adequate information is not provided and the decision-maker may
also require additional information under s. 45C(2).

5.5.1 Content of the request to amend an approved proposal or implementation
conditions

The decision-maker requires the proponent provide it with information in the Instructions and form: Request
to amend proposal and/or implementation conditions under s. 45C, including the following:

1. Reason for and content of proposed amendment
e The reasons for the requested amendment to the approved proposal, implementation conditions, or both.

e The content of the requested amendment to the approved proposal (including consolidated updated
proposal content document), consistent with the Instructions and template: How to identify the content of

a proposal.

e Any request to change the implementation conditions, including the purpose of the change, and any
indicative wording which is proposed for consideration as part of the request.

o Whether any other condition amendments which arise during consideration of the request, and which are
necessary or convenient for the processing of the request, are requested to be made.

e Alternatives to the requested amendment.
2. Regulatory information and environmental performance

e Provide the history and current status of compliance of the approved proposal against its implementation
conditions.

¢ Provide a report on the current environmental performance of the approved proposal against the EPA’s
environmental factors and any approved proposal implementation condition environmental outcomes
and/or objectives.

w

. Consultation

¢ Whether any consultation has been undertaken, including decision-making authorities and any targeted
consultation.

e Summarise the consultation process and outcomes.
e Justify if consultation has not been undertaken.

Note: The decision-maker would expect consultation with decision-making authorities relevant to any
environmental factors which have the potential to be significantly affected by the amendment. The
decision-maker would also usually expect some targeted public consultation if the original proposal (or
any subsequent significant amendment) required a public review, and the proposed amendment had the
potential to result in a significant impact on the environment.

4. Control of implementation of amendment

o Identify if there are any likely changes to decision-making authorities because of the requested
amendment.

e Discuss whether any of the environmental effects of the requested amendment are likely to be able to be
mitigated by other statutory decision-making processes.

e Discuss whether the environmental effects of the proposal’s requested amendment are likely to be within
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the environmental outcomes, and/or are likely to be able to be managed to meet environmental
objectives, set by the existing approved proposal implementation conditions.

o Discuss whether any existing approved proposal implementation conditions are requested to be
amended, and/or whether new proposal conditions are requested, including:

— whether the amendments are requested in response to a proposed amendment to the
proposal, or

— are requested as condition amendments in their own right.

e Discuss whether the management plans required by any existing conditions of the approved proposal
are proposed to be amended to manage the proposed amendment. If amendments to management
plans are proposed, discuss whether an outcome-based condition can replace the management plan. If
not, information about management plan amendments is required.

5. Assessment and significance
Assessment
Using information which is adequate and current for the purpose of reasonable consideration of the request:

¢ Identify which environmental factor/s or values are relevant to assessment of the requested
amendment(s).

e Assess the likely effect of the requested amendment on, or in relation to, the environmental factors after
application of the avoidance and minimisation elements of the mitigation hierarchy, including:

— the effects of requested amendment on its own

— the effects of the requested amendment in the context of the current environmental
performance of the approved proposal as implemented to date.

e Cumulative environmental impacts.
e Holistic impacts.

e Assess the likely effect on the environment of the proposed amendment, on its own and in the context of
the approved proposal:

— if implemented following existing implementation conditions
— if implemented following proposed amended implementation conditions.

o Likely environmental outcomes of the proposed amendment, on its own and in the context of the
approved proposal, and the consistency of these outcomes with the EP Act principles and the EPA’s
objectives for environmental factors.

Significance — amendments to proposals

Assess whether the proposed amendment is likely, if implemented, to have a significant effect on the
environment, both on its own and in the context of the approved proposal and taking into account the existing
and/or proposed implementation conditions. For guidance on ‘significance’, see the EPA’s Statement of
environmental principles, factors, objectives and aims of EIA.

Significance —amendments to implementation conditions

Assess whether, if approved, the proposal’s implementation under the amended implementation conditions is
likely to have a significant detrimental effect on the environment in addition to, or different from, the effect the
approved proposal has on its implementation under the existing implementation conditions.

5.5.2 Process for amending approved proposal or implementation conditions
The process for an amendment to an approved proposal and/or implementation conditions is:
e The proponent will consult with relevant stakeholders during the preparation of the request.

e The proponent must request an amendment to an approved proposal and/or implementation conditions
in writing to the decision-maker, using the Instruction and form: Request to amend proposal and/or
implementation conditions under s. 45C.

e The decision-maker may, by written notice, request the proponent provide the decision-maker with
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additional information about the proposed amendment (s. 45C(2)).

e The decision-maker may release information on the proposed amendment for public review, where there
is a potential for a significant impact.

e The decision-maker may seek advice from relevant decision-making authorities and other government
agencies and will consider advice received.

e If the decision-maker considers a requested amendment to a proposal is a significant amendment, it will
refuse the amendment. An amendment to a proposal is a significant amendment if it is likely, if
implemented in accordance with the existing, or proposed, implementation conditions, to have a
significant effect on the environment.

o If the decision-maker considers a requested amendment to existing approval implementation conditions
is a significant amendment, it will refuse the amendment. An amendment to implementation conditions is
a significant amendment if it is likely that the amended implementation conditions will have a significant
detrimental effect on the environment in addition to, or different from, the effect of the proposal’'s
implementation under the existing implementation conditions.

e In considering a requested amendment, the decision-maker will usually, among other things, consider:

— whether the character of the proposed amended proposal will be substantially the same
as the character of the approved proposal

— the environmental effects of the proposed amendment, on its own and in the context of
the approved proposal, and if there will be consistency with the EPA’s environmental
factor objectives

— whether an EPA inquiry or report would be more appropriate than approval under s. 45C
having regard to, for example:

o  whether the requested amendment requires consideration of matters that were not considered
in the original assessment (e.g., whether it requires consideration of impacts on a threatened
species not considered in the original assessment)

o the adequacy and currency of information (including information about the proposal’'s
environmental performance as implemented)

o  whether compensatory offsets are proposed as the primary method to reduce the significance of
environmental effects. In determining whether a requested amendment involving offset
conditions is a significant amendment, the effect of existing or requested offset conditions will
not usually be considered if they only compensate for the likely significant effects on the
environment rather than reducing those effects.

o If the proponent’s request asks the decision-maker to consider other amendments which arise during the
request’s consideration which are necessary or convenient for the processing of the request’s purpose,
the decision-maker will advise the proponent of the other amendments the decision-maker considers
should be made. The proponent may then revise the request to include the other amendments.

e The decision-maker will notify the proponent in writing of the decision whether or not to approve the
amendment and will also notify the EPA, and decision-making authorities consulted on the conditions for
the approved proposal (s. 45C(6) and (7)).

e The decision-maker will publish its decision, the updated consolidated proposal document, and any
updated conditions to the Ministerial statement on the EPA website.

e The decision-maker will usually publish a summary of reasons for decision on the EPA website.

Under s. 45C(4) and (5), the decision-maker may also amend the approved proposal or implementation
conditions to make minor amendments, whether or not a proponent request has been made.

Under s. s45C(7), if the decision-maker refuses to approve the amendment, the proponent may refer the
requested amendment as a significant amendment under s. 38(1) (see Stage 1).

Under s. 45C(8), if the refusal is in relation to implementation conditions, the Minister may request an inquiry
under s. 46(1) (s. 45C(8)) (see section 5.7) or may agree with any decision-making authority that was
consulted about the existing implementation conditions that the proposed amendment is a significant
amendment that must be referred by the decision-making authority under s. 38(4) (see Stage 1).
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e If the decision-maker approves an amendment to the proposal, the implementation conditions then apply
to the amended proposal.

o If the decision-maker approves an amendment to implementation conditions, the amended conditions
then apply to the proposal (or amended proposal).

5.6 Division or consolidation of proposals and issue of separate or combined
Ministerial statements (s. 45D)
Under s. 45C(1), the Minister may approve a request under s. 45D for:

e the division of an approved proposal (and Ministerial statement) into separate proposals (and Ministerial
statements) (s. 45D(1)(a)); or

e the consolidation of approved proposals (and Ministerial statements) into a consolidated proposal (and
Ministerial statement (s. 45D(1)(b)).

Proponents of an approved proposal/s can request approval from the Minister or the Minister’s delegate (the
decision-maker).

If a request for division or consolidation is made under s. 45D as part of a s. 45C request, additional
information will usually be required and considered.

In deciding whether to approve the proposed division or consolidation of a Ministerial statement for an
approved proposal as part of a s. 45C request, the decision-maker will have regard to the matters relevant to
s. 45C (section 5.5), and may have regard to additional matters including, whether the:

e proposed separated or consolidated proposals are substantially the same character as relevant elements
of the existing proposal(s)

e proposed separation or consolidation of the proposals is likely to affect the achievement of the EPA’s
objectives for environmental factors

e proposed separation or consolidation of the proposals is likely to be a significant amendment

e proposed division of the Ministerial statements is likely to undermine achievement of compliance with, or
assessment of compliance with, the conditions of the Ministerial statement.

Applications for the consolidation or division of Ministerial statements will usually be made public.

A summary of reasons for the decision may also be published and made available on the EPA website.

5.7 Amending implementation conditions after inquiry (s. 46)

See Figure 17 for a summary of the procedures for amending implementation conditions after an inquiry. The
EPA must record any request from the Minister for the EPA to inquire into and report on the conditions in the
public record. Applications from proponents to the Minister seeking that the Minister request the EPA inquire

into amending conditions (s. 46) will also usually be made public.
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Figure 17: Amending implementation conditions after inquiry (s. 46)

The Chair (or the Deputy Chair if the Chair is absent) has a delegation from the EPA to exercise the powers
and duties under s. 46(2) to (6) in relation to inquiring into changes to conditions and providing a report to the
Minister.

In addition to the procedures set out in the Administrative Procedures, in conducting the inquiry the EPA:

e may seek advice on the proposed amendment from any person, including relevant decision-making
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authorities and other government agencies

e may seek comment from the proponent, relevant decision-making authorities and other government
agencies on the draft changes to the recommended conditions (see Stage 4, section 4.2)

¢ may make information available for public review (subject to the Environmental Protection (Publication
and Confidentiality) Regulations 2021).

The s. 46 application from the proponent to the Minister asking the Minister to request that the EPA conduct
an inquiry into amending conditions should include a summary of:

e the existing implementation conditions relating to the approved proposal
o the proponent’s view on whether the existing implementation conditions:
— should be inquired into

— are adequate to ensure the proposal’s ongoing elements are consistent with the EPA’s
current environmental factor objectives.

If the proponent does not provide this summary, they must justify why not.

For further guidance on how a proponent may request the Minister to amend conditions under s. 46, see the
Instructions: Amend implementation conditions after inquiry under s. 46.

If a request to amend conditions is initially made under s. 45C (1) and this is refused, then under s. 45C(8),
the Minister may request an inquiry under s. 46(1). The Minister may also agree with any decision-making
authority that was consulted about the existing implementation conditions that the proposed amendment is a
significant amendment that must be referred under s. 38(4) (see Stage 1).

5.8 Interim conditions and procedures (s. 46A)

In addition to the procedures set out in the Administrative Procedures, the EP Act does not preclude a
proponent from requesting interim conditions. Interim conditions may be issued under circumstances where
a due date for an implementation condition may expire before the EPA completes its s. 46 inquiry into the
changes to conditions.

5.9 Duration and withdrawal of Ministerial statement (s. 47A)
Information on this section is provided for completion of EIA procedures under Part IV of the EP Act.

Proponents of an approved proposal/s can request approval from the Minister or the Minister’'s delegate (the
decision-maker) to withdraw a Ministerial statement relating to a proposal under s47A of the EP Act.

Requests should demonstrate that:

e aproposal has been implemented and its implementation conditions have been complied with, or are no
longer required, or

e the impacts of the proposal can be satisfactorily mitigated.
The decision-maker can consider whether:

e aproposal has been implemented and its implementation conditions have been complied with, or are no
longer required; or

e the impacts of the proposal’s implementation can be satisfactorily mitigated by way of licensing or some
other form of regulatory control under the EP Act or another written law.

If the latter is applied, the decision-make may consider the potential impacts of the specific proposal and
whether the EPA’s objectives for relevant environmental factors are likely to be met through the other
regulatory control.

5.9.1 Control of implementation of proposals (s. 48)

See the Administrative Procedures.
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Delegations

The following types of formal delegations are in place for a delegate to exercise the powers and duties in a
subsection or section/s of the EP Act, instead of the decision-maker:

o EPA to Chair of the EPA (and Deputy Chair if Chair is absent)
o EPA to senior officers of the DWER (Executive Director of the EPA Services Directorate)
e Minister to Chair of the EPA (and Deputy Chair if Chair is absent).

Where a delegation exists, the delegate usually administers that section of the EP Act, unless indicated
otherwise.

DWER supports the EPA to perform its functions under the EP Act.

The EPA requests that communications to the EPA are sent to the EPA or DWER, unless directed otherwise.

Communications to the EPA

The EPA and DWER prefer to receive (and send) communications electronically:

o tothe EPA Registrar: registrar@dwer.wa.gov.au for direct communication, including the submission of
proposal documentation

e the EPA’s Consultation Hub for public comment.

Where a person submits a communication electronically, the EPA does not require a hard copy of that
communication.

Alternatively, communications may be made via the following methods:

1. Postedto: Environmental Protection Authority
or, Department of Water and Environmental Regulation
Locked Bag 10
Joondalup DC WA 6919

2. Delivered to: Environmental Protection Authority
or, Department of Water and Environmental Regulation
Prime House 8 Davidson Terrace
Joondalup WA 6027

Timeframes

The process diagrams summarising the key procedures within stages and steps of the EIA process (figures 2
to 17) include timeframes for the EPA’s procedures, where applicable. The timeframes are administrative
targets, except for the statutory requirements which are:

e s.38G(1): within 28 days after the referral of the proposal the EPA is to give written notice of whether or
not it is going to assess the proposal.

e s.44(2b): the Assessment report may be given to the Minister at any time but, so far as is practicable, it
must be given no later than six weeks after the EPA completes its assessment or reassessment of the
proposal.

Figure 18 provides an overall summary of the stages and steps of the EIA process and the EPA’s minimum
target timeframes.
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Note: The quality of Stage 1 - Referral of a proposal (s. 38)
information provided to
the EPA stage about nature

of Proposal elements Stage 2 - EPA to decide whether to assess (s. 38G)
and likely environmental 28 days

effects may affect expected (includes 7 day public comment period)
timeframes

Stage 3 - Assessment of proposals (s. 40)

Step 1: Scoping the proponent's environmental review (s. 40(3))
4-12 weeks

Step 2: Preparation of additional assessment information
(including Environmental Review Document) (s. 40(2)
and s. 40(4))

EPA review: 6 weeks

Step 3: Public review of additional assessment information
(including Environmental Review Document) (s. 40(5) to s. 40(6))
Authorisation of release: 2 weeks
Public review period: 2-12 weeks
Response to submissions: 7 weeks

Step 4: Preparation of EPA’s draft assessment report
6 weeks (subject to timing of EPA meetings)

Step 5: Completion of EPA’s assessment

Stage 4 - EPA report on the assessment of a proposal (s. 44)
6 weeks

Stage 5 - Decision on a proposal (s. 45)
(includes appeals period on the EPA report: 3 weeks (s. 100))

Figure 18: EIA process stages and steps and EPA’s minimum target timeframes



Definitions

Words and expressions used in the Procedures Manual shall have the same respective meanings as
provided for in the EP Act or as provided for below.

Term Definition

Accredited assessment Process where the Commonwealth accredits the State assessment process
on a case-by-case basis and the State assesses the controlled action on
behalf of the Commonwealth.

Additional assessment The assessment information the EPA requires under s. 40 to assess a
information proposal.

Alternatives Options for part of, or the whole of, a proposal

Amended proposal Proposal as amended by a proponent and approved under sections 38C, 43A

or 45C of the EP Act, or as amended after consideration under s. 40AA.

Assessment information Referral information (s. 38 and where applicable, s. 38A and/or s. 39A(2)(b)
and/or additional information (s. 40)) that the EPA uses to assess a proposal
(see also referral information and additional assessment information).

Assessment report The report given by the EPA to the Minister under s. 44.

Bilateral Agreement A bilateral agreement is an agreement made between the Commonwealth and
the State under s. 45 of the Environment Protection and Biodiversity
Conservation Act 1999 (Cth). A bilateral agreement may accredit either the
State’s assessment processes (commonly referred to as an ‘assessments
bilateral’) or the State’s assessment and approvals processes (commonly
referred to as an ‘approvals bilateral’).

CEO The Chief Executive Officer of the Department of the Public Service of the
State responsible for the administration of the Environmental Protection Act
1986. Currently the Director-General of the Department of Water and
Environmental Regulation.

Commonwealth The Commonwealth agency responsible for administering the Environment
Protection and Biodiversity Conservation Act 1999.

Controlled action As defined in the Environment Protection and Biodiversity Conservation Act
1999.

Cumulative environmental Cumulative environmental impacts are the successive, incremental and
impacts interactive impacts on the environment of a proposal with one or more past,
present and reasonably foreseeable future activities.

The EPA expects (and may provide guidance on) scoping on the activities,
boundaries and environmental values relevant to assessment of cumulative
environmental impacts for relevant environmental factors during:

o the pre-referral stage; and/or

e the environmental scoping stage, for proposals that require an
Environmental Review Document.

Note: Past activities should be acknowledged in EIA but do not need to be
individually assessed if their impact is incorporated by consideration of the
receiving environment.

Note: Reasonably foreseeable future activities are defined below.
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Decision-maker The Minister, EPA or the CEO, who has specific powers and duties under the
EP Act (see also Delegate).

Delegate Person or public authority who, by instrument of delegation made under
sections 18, 19 or 20 of the EP Act, is authorised to perform all or any of the
powers or duties under the EP Act of the decision-maker (being either the
Minister, the EPA or the CEO).

DWER Department of Water and Environmental Regulation

Effect The EPA considers environmental effects through the process of
environmental impact assessment.

Environmental factors Features or characteristics of the environment that may be impacted or
affected by, or are otherwise relevant to the assessment of, a proposal that
the EPA uses as an organising principle for environmental impact
assessment. For guidance on these see the EPA’s Statement of
environmental principles, factors, objectives and aims of EIA.

Environmental Review Proponent’s report on an environmental review under s.40(2)(b).

Document

Environmental Scoping The document that defines the form, content, indicative timing and procedure

Document of the environmental review under s. 40(3).

EP Act Environmental Protection Act 1986

EPA Environmental Protection Authority, defined as the Authority in Part |, s. 3 of
the EP Act, or their delegate.

Future proposal A proposal identified in a strategic proposal.

Investigation work Activity carried out to inform the EPA’s decision to assess a proposal or its

assessment of a proposal, that does not involve implementing of the proposal.

Holistic impacts Connections and interactions between impacts, and the overall impact of the
proposal on the environment as a whole.

Impact The EPA considers environmental effects through the process of
environmental impact assessment.

In writing Any form of communication in writing, including but not limited to, letter, email
etc. (see also written notice).

Key environmental factors The environmental factors that the EPA reports on under s. 44.

Level of assessment Proposal-specific requirements that the EPA determines are necessary to
assess the proposal.

Minister The Western Australian Minister for the Environment, or their delegate

Mitigation hierarchy Strategies to reduce the impacts of a proposal on the environment. For
guidance on the mitigation hierarchy, see the Statement of environmental
principles, factors, objectives and aims of EIA.
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Preliminary key
environmental factors

The environmental factor/s that the EPA identified on a preliminary basis as
key environmental factors (when it decides to assess a proposal, publishes an
Environmental Scoping Document, or otherwise identifies any time during its
assessment).

Prescribed class

Types of proposals as specified in the Environmental Protection Regulations
1987, for example a proposal with a significant discharge of waste or emission
of noise, odour or electromagnetic radiation into the environment.

Referral information

The information provided at referral (s. 38) and, where applicable, from
requests for further information (s. 38A) and/or from information derived from
the EPA’s investigations and inquiries (s. 38G(3)(c)).

Reasonably foreseeable
future activities

Third party (or proponent) activities which are already approved, are in a
government approvals process, or are otherwise reasonably likely to proceed:

o for proposals assessed at the level of environmental review — at the time
an Environmental Review Document for a proposal is accepted; or

o for proposals assessed at the level of assessment on referral information
— at the time the final referral or required additional information is
accepted; and

e existing activities that are reasonably expected to be ongoing

Significance / significant

For guidance on ‘significance’ and ‘significant’ see the EPA’s Statement of
environmental principles, factors, objectives and aims of EIA.

Statement of environmental Statement of environmental principles, factors, objectives and aims of EIA

principles, factors,
objectives and aims of EIA

(EPA 2021) or any subsequent updates or replacements

Strategic assessment

Assessment of a strategic proposal

Validly referred proposal

A proposal recorded by the EPA as a valid referral

WA Environmental Offsets
Guidelines

WA Environmental Offsets Guidelines (Government of Western Australia,
2014) or any subsequent updates or replacements

WA Environmental Offsets
Policy

WA Environmental Offsets Policy (Government of Western Australia, 2011) or
any subsequent updates or replacements

Written notice

Any form of notice in writing, including but not limited to, letter, email etc.









