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Summary 

Proposal 

The proposal is to construct an extension to the hardstand at the existing transport 
depot at Lot 14 Great Northern Highway, Upper Swan, Western Australia for the 
parking of cars, trucks, trailers and heavy machinery.  
 
The proposal would involve re-grading the existing hardstand and surfacing the 
whole new hardstand area using asphalt, bounded by concrete kerbing. It also 
includes the construction of drainage gullies, a vegetated drainage basin and an oil 
and grease separator for surface water management. A portable caretaker’s 
residence would be installed with an Aerobic Treatment Unit with surface irrigation 
for sewerage management.  
 
The proponent is Mr Adrian Brajkovich of Brajkovich Demolition and Salvage Pty Ltd.  

Context 

The proposal is located on private property at Lot 14 Great Northern Highway in 
Upper Swan, approximately 10 kilometres from Ellenbrook. The property shares its 
northern and western boundaries with the Ellen Brook Nature Reserve, a Class-A 
Reserve, and contains the last remaining self-sustaining wild population of western 
swamp tortoise (Pseudemydura umbrina). The western swamp tortoise is ranked 
‘critically endangered’ under the Biodiversity Conservation Act 2016 in Western 
Australia and at the national level under the Environment Protection and Biodiversity 
Conservation Act 1999.  
 
The western swamp tortoise habitat at the Ellen Brook Nature Reserve is protected 
by the Environmental Protection (Western Swamp Tortoise Habitat) Policy 2011 
(EPP). The proposal development envelope is located within the geographic area 
relevant to this policy and is therefore subject to its provisions.  

Mitigation hierarchy  

The mitigation hierarchy is a sequence of proposed actions to reduce adverse 
environmental impacts. The sequence commences with avoidance, then moves to 
minimisation, rehabilitation, and offsets are considered as the last step in the 
sequence. 
 

The proponent considered the mitigation hierarchy in the development and 
assessment of its proposal, and as a result has developed a Site and Drainage 
Management Plan for the proposal which includes:  

• proposed measures to minimise impacts to inland waters and terrestrial fauna by 
diverting and treating surface water to reduce potential detrimental effects on the 
hydrological regimes on Ellen Brook Nature Reserve and habitat for the western 
swamp tortoise  

• proposed measures to minimise the potential of accidental chemical and 
hydrocarbon spills to protect surface and groundwater quality.  



Reassessment of Extension of Existing Transport Depot, Lot 14 (No 1527) Great Northern Highway, Upper Swan 

2   Environmental Protection Authority 

Assessment of key environmental factors  

The EPA has identified the key environmental factors (listed below) in the course of 
the assessment. The EPA has combined its assessment for inland waters and 
terrestrial fauna due to the intrinsic link between the two factors for this proposal.  
 
In accordance with direction from the then Minister for Environment in 2017 via s. 43 
of the Environmental Protection Act 1986 (EP Act), the EPA has reassessed the 
residual impacts of the proposal on the environmental values more fully, having 
particular regard to the new information provided by the proponent in its Site and 
Drainage Management Plan – Lot 14 (1527) Great Northern Highway, Upper Swan 
and any other information not previously considered in the original assessment (EPA 
Report 1398). The EPA has considered whether the residual impacts are likely to be 
consistent with the EPA’s environmental factor objectives as follows: 
 

Inland waters and terrestrial fauna   

Environmental 
value 

Residual impact Assessment finding  

1. Hydrological 
regimes of the 
Ellen Brook 
Nature 
Reserve 

Reduction of 
hydrological flows 
to the Ellen Brook 
Nature Reserve 
and wetland 
habitat critical for 
the survival of the 
western swamp 
tortoise 

This potential residual impact could contribute 
to cumulative drying of wetland habitat critical 
for the survival of the western swamp tortoise 
within the Ellen Brook Nature Reserve.  

The EPA has concluded that this potential 
residual impact is unlikely to be consistent with 
the EPA objectives for inland waters and 
terrestrial fauna and is unlikely to be 
compatible with the protection of the ‘beneficial 
uses’ defined in the EPP.      

2. Hydrological 
regimes of the 
Ellen Brook 
Nature 
Reserve 

Risks to the water 
quality of habitat 
that is critical for 
the survival of the 
western swamp 
tortoise 

This potential residual impact could result in 
pollution entering the Ellen Brook Nature 
Reserve and degrading habitat that is critical 
for the survival of the western swamp tortoise.  

The EPA has concluded that this potential 
residual impact is unlikely to be consistent with 
the EPA objectives for inland waters and 
terrestrial fauna and is unlikely to be 
compatible with the protection of the ‘beneficial 
uses’ defined in the EPP.        

3. Western 
swamp 
tortoise 
individuals   

Risk of accidental 
fire potentially 
causing fatalities 
of western 
swamp tortoise 
individuals 

This potential residual impact is likely to 
increase the risk of accidental fire potentially 
causing fatalities of western swamp tortoise 
individuals. Due to the rarity of tortoise 
individuals, fatalities could reduce the viability 
of the population at Ellen Brook Nature 
Reserve.      

The EPA has concluded that this potential 
residual impact is unlikely to be consistent with 
the EPA objective for terrestrial fauna.  
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Holistic assessment 

The EPA considered the connections and interactions between relevant 
environmental factors and values to inform a holistic view of impacts to the whole 
environment. Given the intrinsic link between the key factors of inland waters and 
terrestrial fauna these have been considered by the EPA together in its assessment. 
The EPA has also considered the connections and interactions between the other 
relevant environmental factor of flora and vegetation to form a holistic view of the 
impacts to the whole environment. 
 
The EPA formed the view that the holistic impacts would not alter the EPA’s 
conclusions that the indirect impacts to the hydrological regimes of the Ellen Brook 
Nature Reserve, the western swamp tortoise and habitat critical for its survival are 
unlikely to be consistent with the EPA objectives for the key environmental factors.  

Conclusion and recommendations 

The EPA has taken the following into account in its reassessment of the proposal: 

• environmental values which may be significantly affected by the proposal  

• assessment of key environmental factors, separately and holistically (this has 
included considering cumulative impacts of the proposal where relevant) 

• the EPA’s confidence in the proposed mitigation measures in the proponent’s 
Site and Drainage Management Plan – Lot 14 (1527) Great Northern Highway, 
Upper Swan  

• information obtained through the EPA’s inquiries and investigations  

• likely residual impacts and the consistency of residual impacts with the EPA’s 
objectives for the key environmental factors 

• the principles of the EP Act and the EPP. 
 
It is the EPA’s view that the proposal has residual and holistic impacts, and that the 
mitigation measures proposed are unlikely to ensure maintenance of the hydrological 
regimes of Ellen Brook Nature Reserve and protection of habitat critical for the 
survival of the western swamp tortoise. These residual impacts are unlikely to be 
consistent with the EPA factor objectives for inland waters and terrestrial fauna or 
the principles of the EP Act. The residual impacts are also unlikely to be compatible 
with the protection of ‘beneficial uses’ outlined in the EPP. The EPA advises that 
offsets are not appropriate and reasonable conditions to manage the impacts cannot 

4. Western 
swamp 
tortoise 
individuals   

Risk of standing 
water in the 
drainage basin 
potentially 
causing fatalities 
of western 
swamp tortoise 
individuals 

This potential residual impact is likely to 
increase the risk of attracting western swamp 
tortoise individuals away from their habitat, 
potentially causing fatalities. Due to the rarity 
of the tortoise individuals, fatalities could 
reduce the viability of the population at Ellen 
Brook Nature Reserve.   

The EPA has concluded that this potential 
residual impact is unlikely to be consistent with 
the EPA objective for terrestrial fauna.      
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be imposed to materially reduce inconsistency with the EPA factor objectives, 
principles of the EP Act and the EPP. 
 
The EPA has recommended that the proposal should not be implemented.  
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1 Proposal 

The proposal is to construct an extension to the hardstand at the existing transport 
depot located at Lot 14 Great Northern Highway, Upper Swan, Western Australia for 
the parking of cars, trucks and heavy machinery (see Figure 1).  
 
The proposal would involve re-grading the existing hardstand and surfacing the 
whole new hardstand area using asphalt, bounded by concrete kerbing. It also 
includes the construction of drainage gullies, a vegetated drainage basin and an oil 
and grease separator for surface water management. A portable caretaker’s 
residence would be installed with an Aerobic Treatment Unit with surface irrigation 
for sewerage management (see Figure 2). 

Proposal history  

The proponent is Mr Adrian Brajkovich of Brajkovich Demolition and Salvage Pty Ltd.  
On 10 August 2010 the City of Swan referred a development application to the EPA 
for consideration under Part IV of the Environmental Protection Act 1986 (EP Act). 
The EPA determined to assess the proposal at the level of ‘Assessment on 
Proponent Information (Category B – environmentally unacceptable)’. In May 2011, 
the EPA submitted its report and recommendations (Report 1398) to the Minister for 
Environment recommending the proposal not be implemented.  
 
In July 2011, and before a determination on the proposal was made by the Minister, 
the proponent proposed modifications to its development application to address 
concerns raised by the EPA in Report 1398. In October 2011, the City of Swan 
submitted another separate referral to the EPA for the same proposal activities but 
with the modifications proposed by the proponent. The EPA requested further 
information on these modifications and how this would enable the proposal to meet 
the EPA’s objectives. This information was not provided within the timeframes 
requested.  
 
For the proposal that was assessed in Report 1398, the Minister for the Environment 
did not resolve to issue a Ministerial statement because agreement with the City of 
Swan, that the proposal should not be implemented under s. 45(1) of the EP Act, 
was not reached.  
 
In mid-2016, further information was provided to the EPA regarding the modifications 
to the proposal, as proposed in 2011. This further information was in response to a 
refusal by the City of Swan of the proposal’s related development application. To 
allow the resolution of Report 1398 and the consideration of the additional 
information, on 28 December 2017 the Minister directed the EPA via s. 43 of the EP 
Act to reassess the proposal more fully, with particular regard for the new 
information. This new information included the revised Site and Drainage 
Management Plan – Lot 14 (1527) Great Northern Highway, Upper Swan (the Plan) 
(SERS 2016) and any other information not previously considered in the original 
assessment (EPA Report 1398).  
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On 17 January 2018, the EPA Chair set the level for the reassessment as Referral 
Information with Additional Information (with no public review). This report is the 
outcome of the reassessment of the proposal.  
 
In response to EPA requests, on 12 November 2018 the proponent defined and 
submitted the key characteristics of the proposal in a letter to the EPA (SERS 
2018b), which is available on the EPA website. The EPA has consented to the 
change to the proposal under s. 43A of the EP Act. 
 
The proponent’s description of the proposal’s key characteristics is included below in 
Table 1. The key characteristics, along with the content of the proponent’s Plan 
(SERS 2016) and subsequent revisions (SERS 2018a and SERS 2020), have been 
subject of the EPA’s reassessment of this proposal.  
 
Table 1: Proposal key characteristics 

Proposal element Location Maximum extent or range 

Physical elements 

Hardstand area  The proposed 
works are within a 
1.9588 ha 
development 
envelope, as 
shown in Figure 2  

The proposed extension to the current 
area (1.21 ha) will involve the use of sub-
base materials overlain with asphalt. The 
existing hardstand will be regraded 
and asphalted. The area asphalted will 
have a minimum 150 mm continuous 
concrete safety barrier kerbing (sealed 
along the base of the asphalt). One 
metre high bollards will be installed 
between the kerbing at 3 m intervals. 

Caretaker’s 
residence  

Figure 2 The caretaker’s residence will consist of 
a transportable residence with an 
Aerobic Treatment Unit (ATU) for 
sewerage. The ATU is proposed 100 m 
south of the Ellen Brook Nature Reserve 
boundary. 

Drainage basin 
and surface water 
management    

 

Figure 2 The hardstand area will be re-graded to 
allow for stormwater to be collected 
within stormwater gullies/drains where it 
will be treated and then discharged to a 
detention basin. 

The drainage system has been designed 
for a 1 hour 1 in 100 year critical storm 
event with a suitably sized detention 
basin to contain stormwater runoff. 
Grading will be at a 0.5% slope to the 
gullies which will be constructed to a 
depth of 0.6 m and to a fall of 
1 in 500 (0.20%) to the detention basin. 
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Proposal element Location Maximum extent or range 

The detention basin will be to a depth of 
2 m to allow for maximum evaporation 
area and provide clearance of the 
watertable. In order to detain the required 
stormwater, the basin dimensions will 
need to be 85 m in length and 39 m in 
width with 1:2 side slopes. 

The detention basin will be bunded and 
have 500 mm freeboard. 

The basin will be located on the north 
eastern boundary of the proposed 
hardstand. 

The roofed area from the workshop/store 
will be directed to 2x 125,000 L rainwater 
tanks for water reuse onsite. 

(SERS 2018b)  
Units and abbreviations  
ATU – aerobic treatment unit 
ha – hectare 
L – litres  
m – metres 
mm – millimetres   

Proposal alternatives 

The proponent did not consider alternative locations for the proposal.  

Proposal context 

The proposal is located on private property at Lot 14 Great Northern Highway in 
Upper Swan, approximately 10 km from Ellen Brook townsite in Western Australia 
(Lot 14). The southern end of Lot 14 has an existing shed and hardstand area and is 
currently operating as a transport depot. The western and northern boundaries of the 
property adjoin the Ellen Brook Nature Reserve (Reserve No. 27620 and 42126) 
which is a classified as a Class-A Reserve and managed by the Department of 
Biodiversity, Conservation and Attractions (DBCA). The Ellen Brook Nature Reserve 
contains Conservation Category Wetlands (CCW) (UFI-12609 and UFI-15734), is a 
Bush Forever site (No. 301), and contains critical habitat for the western swamp 
tortoise (Pseudemydura umbrina).  
 
The western swamp tortoise is ranked as ‘critically endangered’ under the 
Biodiversity Conservation Act 2016 (BC Act) in Western Australia and at the national 
level under the Environment Protection and Biodiversity Conservation Act 1999 
(EPBC Act). The Ellen Brook Nature Reserve and the proposal are located within the 
policy area relevant to the Environmental Protection (Western Swamp Tortoise 
Habitat) Policy 2011 (EPP) (see Figure 1).  
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Figure 1: Project location   
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Figure 2: Development envelope and proposal elements   
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2 Assessment of key environmental factors 

This section includes the EPA’s assessment of the key environmental factors.  

2.1 Inland waters and terrestrial fauna   

2.1.1  Environmental objectives 

The EPA has combined its assessment of the key environmental factors of inland 
waters and terrestrial fauna given the intrinsic linkages between the two factors and 
interrelated impacts for this proposal.  
 
The EPA environmental objective for inland waters is to maintain the hydrological 
regimes and quality of groundwater and surface water so that environmental values 
are protected (EPA 2018).   
 
The EPA environmental objective for terrestrial fauna is to protect terrestrial fauna so 
that biological diversity and ecological integrity are maintained (EPA 2016b). 
 

2.1.2  Investigations and surveys 

The EPA advises the following information was used to inform the assessment of the 
potential impacts to inland waters and terrestrial fauna: 

• Western Swamp Tortoise (Pseudemydura umbrina) Recovery Plan 2010   

• Environmental Protection (Western Swamp Tortoise Habitat) Policy 2011 

• EPA Guidance Statement No. 7 for the protection of Western Swamp Tortoise 
Habitat, Upper Swan/Bullsbrook 2006  

• Western Australian Government Sewage Policy 2019  

• Technical advice from the Department of Parks and Wildlife (DPaW) (now DBCA) 
(letter dated 5 October 2016) 

• Technical advice from the DBCA (letter dated 29 January 2022) 

• Technical advice from the Department of Water (DoW) (now the Department of 
Water and Environmental Regulation (DWER)) (letter dated 1 September 2016)    

• Technical advice from the DWER – Aquatic Science Branch, and the Compliance 
Branch (2022)     

• Site and Drainage Management Plan for Lot 14 (1527) Great Northern Highway 
(SERS 2016; SERS 2018b; SERS 2020). 

    
The EPA notes that no technical surveys were completed by the proponent to 
describe the hydrological regimes relevant to the proposal and its potential impacts 
to inland waters and terrestrial fauna.  
 
However, the EPA determined it could proceed with its assessment despite not 
having surveys because of the known high values of the Ellen Brook Nature Reserve 
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and the available information regarding the Lot 14 proposal area within the Western 
Swamp Tortoise Recovery Plan 2011.  
 

2.1.3 Assessment context – existing environment 

Lot 14 Great Northern Highway  

Lot 14 Great Northern Highway is a 4.43 ha property owned by the proponent and is 
zoned rural under the Metropolitan Region Scheme (see Figure 2). The southern 
portion of Lot 14 is currently operating as a transport deport and salvage yard and 
consists of one large shed and a hardstand area that is unsealed and constructed 
with limestone and crushed rock. The original hardstand and shed area are the 
subject of the retrospective planning approval provided by the City of Swan in 2006.  
 
Since 2006 and as noted by the EPA in its previous assessment of the proposal 
(EPA Report 1398), the hardstand area has expanded in a westerly and northerly 
direction outside the planning-approved area and is being used for parking heavy 
vehicles and salvage. As seen on aerial imagery, vegetation clearing and storage of 
materials can be observed to the west of the shed and north of the existing 
hardstand area (see Figure 2).  
 
The proponent describes the existing activities at the site to include:   

• parking and servicing of approximately 20 heavy vehicles 

• operation of a transport depot (SERS 2020).   
 
Other existing activities recorded by the DWER during site investigations in February 
2020 and March 2021 include: 

• storage of solid wastes, including but not limited to, afterlife truck bodies/parts, 
used fuel tanks generator bodies and new/used tyres  

• storage of new and waste hydrocarbons (engine and hydraulic oils), coolants and 
degreasers  

• evidence of burning of materials including treated timbers, plastics and engine oil 
filters 

• vehicle washdown.  
 
The proponent describes the existing drainage on the site as follows:  

• the site is extremely flat with a 0.3% gradient from the centre of the lot to the 
eastern and western boundaries, and 0.2% fall from the southern to northern 
boundary  

• shed roof drainage discharges into a crushed-rock open drain which connects to 
a detention basin north of the shed  

• a landscaped strip with bund creates a detention area along the eastern 
boundary (SERS 2020).  
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Western swamp tortoise and Ellen Brook Nature Reserve  

The western swamp tortoise (Pseudemydura umbrina) is a short-necked freshwater 
tortoise found only within small, scattered locations of the Swan Coastal Plain near 
Perth in Western Australia. Relying on the water quality and quantity of its habitats, 
the western swamp tortoise inhabits shallow intermittent swamps that are wet in 
winter and spring and it aestivates in summer and autumn. The species has lost the 
majority of its natural habitat from historical clearing for agriculture, urban 
development, and clay mining. As a result, the species is listed as critically 
endangered under the BC Act and the EPBC Act1.  
 
Located to the north-west of the proposal and adjoining the development envelope, 
the Ellen Brook Nature Reserve is identified as habitat critical for the survival of the 
western swamp tortoise and contains the only remaining breeding and self-
sustaining wild population of the species (DEC 2010). All other wild populations 
require active management through water supplementation or translocation of 
captive-bred animals.  
 
The Ellen Brook Nature Reserve, along with Twin Swamps Nature Reserves, are 
identified as critical habitat protection areas within the EPP. As shown in Figure 1, 
Lot 14 is also located within the policy area and therefore subject to the EPP. This 
policy defines and declares the ‘beneficial uses’2 of the western swamp tortoise 
habitat that are to be protected and aims to ensure activities by landholders or public 
authorities within the policy area do not adversely impact such habitat (State of 
Western Australia 2012).   
 
Ellen Brook Nature Reserve is divided by an east-west drainage line and water 
quality north of this drainage line is in excellent condition with no evidence of 
pollution entering the wetlands (DEC 2010). However, the recovery plan for the 
western swamp tortoise identifies that south of the drainage line, water quality is 
affected by run-off received by the surrounding grazing land and from the existing 
transport depot and salvage yard operating at Lot 14 (DEC 2010).   
 
Lot 14 is hydrologically linked and forms part of the surface water catchment area of 
the Ellen Brook Nature Reserve, and as such is identified in the recovery plan as an 
important extension of tortoise habitat outside the reserve boundary. In 2022, the 
DBCA advised the EPA that the continued conservation of western swamp tortoise is 
dependent on the appropriate management of the nature reserve in conjunction with 
the surrounding landscape.  
 

 
1 While this proposal is not being assessed by the Commonwealth Department of Climate Change, 
Energy, the Environment and Water, the EPA had regard for the conservation listing of this species 
under the EPBC Act. 
2 As defined in clause 7 of the EPP: The uses of the western swamp tortoise habitat that are declared 
to be the beneficial uses to be protected under this policy are — (a) its use as a resource for 
maintaining ecological processes, ecological integrity and ecological functions on which the survival of 
viable wild populations of the western swamp tortoise depends; and (b) its use as a resource for 
studying the western swamp tortoise and the habitat on which the survival of the tortoise in the wild 
depends; and (c) its use as a basis for conserving biological diversity and maintaining a diverse 
natural environment in the policy area for present and future generations (State of Western Australia 
2012).  
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2.1.4 Consultation  

No public consultation was undertaken on this proposal. However, the EPA sought 
advice on the proposal and the proponent’s Plan on a number of occasions. In 2016, 
the EPA consulted the then DPaW and the then DoW. Then again in 2022, the EPA 
consulted the DBCA and the DWER (see also section 2.1.2.). The EPA provided the 
agencies’ respective advice to the proponent, which outlined several issues relating 
to the potentially significant impacts of the proposal, and detailed the inadequacies of 
the mitigation and management in the Plan.  
 
In response to agencies comments, the proponent provided three revisions of the 
Plan (SERS 2016; SERS 2018b and SERS 2020) during the EPA’s assessment. The 
EPA’s assessment focusses on the most recent version of this Plan.  
 

2.1.5 Potential impacts from the proposal 

The proposal has the potential to significantly impact on inland waters and terrestrial 
fauna from: 

• Placement of fill, construction of a hardstand and drainage basin resulting in 
changes to the hydrological regimes of the Ellen Brook Nature Reserve and 
habitat critical for the survival of western swamp tortoise.  

• Potential release of polluting substances such as oils, fuel, lubricants etc. from 
the storage and maintenance of vehicles and/or accidental spills and subsequent 
impact to the quality of surface and groundwater entering Ellen Brook Nature 
Reserve and habitat critical for the survival of western swamp tortoise.  

• Accidental fire causing impacts to the western swamp tortoise population at Ellen 
Brook Nature Reserve. 

• Creating standing water in the drainage basin within a proximity that interferes 
with western swamp tortoise natural behaviour and risks attracting western 
swamp tortoise to the proposal area, potentially causing fatalities.  

 
The EPA notes that the EPP identifies several of the above in clause 11 (c), (e) and 
(f) as ‘activities that might degrade western swamp tortoise habitat’. The EPP also 
includes provisions in clause 9 (b) that each landowner in the policy area should 
manage land in a manner that avoids and minimises impacts from these activities 
(State of Western Australia 2012).  
   

2.1.6 Minimisation measures  

The proponent has proposed the following measures to minimise impacts to inland 
waters: 

• installation of asphalt hardstand with a concrete kerb barrier (150 mm height), 
and graded to direct surface water flow via six proposed gullies (0.6 m depth) 
leading to a drainage basin at the north-eastern boundary 

• construction of a clay-lined and vegetated drainage basin to capture and treat 
surface water from the hardstand area, with the capacity to accommodate a 1 in 
100-year storm event  
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• installation of an oil and grease separator to intercept stormwater contaminants 
before discharging to the drainage basin  

• installation of an ATU for the caretaker’s residence with effluent surface irrigation 
disposal within no less than 100 metres of the Ellen Brook Nature Reserve 
boundary   

• implementation of a Site and Drainage Management Plan including:  

o proposed hydrological studies to determine baseline surface and groundwater 
at the site, and monitoring of surface and groundwater quality during 
operations     

o proposed infiltration tests to be undertaken post-construction of the drainage 
basin to determine likely water retention time   

o inspection of the drainage basin annually and after storm events, and 
maintenance on as-needs basis  

o biannual inspection and cleaning of the oil and grease separator  

o implementation of procedures for storage, waste disposal and accidental spills 
to minimise potential release hydrocarbons and other chemicals, and reduce 
the risk of fire/explosion (SERS 2020). 

 

2.1.7 Assessment of impacts to environmental values  

The EPA considered that the key environmental values for inland waters and 
terrestrial fauna likely to be impacted by the proposal are the hydrological regimes of 
the Ellen Brook Nature Reserve and western swamp tortoise habitat and individuals.   
 

Hydrological flows to the Ellen Brook Nature Reserve   

The proposal area is hydrologically linked and forms part of the water catchment of 
the Ellen Brook Nature Reserve and associated habitat critical for the survival of the 
western swamp tortoise. The sustainability and viability of the western swamp 
tortoise population is reliant on the water quality and quantity in its habitats and is 
therefore susceptible to development activities that could indirectly impact the 
hydrological regimes of the reserve.   
 
The DBCA has advised that decreasing winter rainfall trends are causing a 
proportionally shorter duration of standing water in dry years within Ellen Brook 
Nature Reserve. Therefore, activities that reduce flow to the tortoise habitat, where 
they rely on the presence of water for foraging and breeding, is becoming an 
increasing concern in the context of declining rainfall associated with climate change.  
 
The EPA notes the minimisation measures proposed by the proponent in the Plan 
and as summarised in section 2.1.6. above.  
 
The proposed drainage structures are designed to intercept hydrological flows from 
the Lot 14 site, ultimately reducing surface water from entering the Ellen Brook 
Nature Reserve. The EPA notes that the proposed activities to place fill and 
construct a drainage system are identified in clause 11 (e) and (f) of the EPP as 
activities that can degrade the western swamp tortoise habitat (State of Western 
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Australia 2012). The EPA considers the installation of such structures is likely to 
impact hydrological flows, and is therefore unlikely to be compatible with the 
protection of the ‘beneficial uses’ outlined in the EPP.   
 
In assessing this proposal’s impacts to hydrological flow, the EPA has considered 
the broader context of threats and pressures facing the western swamp tortoise i.e. 
the increasing threat of declining rainfall in the south-west of Western Australia 
associated with climate change, and the historical habitat clearing and cumulative 
risks/impacts from the existing surrounding land-uses such as clay mining and 
agriculture. In this context, the EPA advises that the proposed reduction of 
hydrological flows to Ellen Brook Nature Reserve may contribute to the cumulative 
drying of the tortoise’s critical habitat. As the tortoise relies on its spring- and winter-
wet wetland habitat and is at high risk of extinction, further reduction of flow could 
threaten the viability and sustainability of the tortoise population at the reserve. 
Given the conservation importance of this restricted population, the proposal’s 
residual impacts to the hydrological flow of the Ellen Brook Nature Reserve are 
unlikely to be consistent with the EPA’s objective for inland waters or terrestrial 
fauna.      
 

Surface and groundwater quality  

The proposal area is located on Palusplain, which is a wetland type of the Swan 
Coastal Plain that is typically flat and seasonally waterlogged (DBCA 2017). Lot 14 is 
situated on Guildford Clay which is prone to inundation and has the potential to 
transport pollutants via surface and groundwater (Smith and Shams 2002). The EPA 
notes advice from the DWER that these areas are generally not suitable for land-
uses that have pollutant sources such as nutrients and hydrocarbons.       
  
The tortoise feed on aquatic fauna such as insect larvae, small crustaceans and 
small tadpoles, and therefore adverse changes to water quality of its habitat has the 
potential to seriously affect the species. Depending on the characteristics of 
substances and the conditions of release (type, volume, location and timing), 
impacts to tortoise could be immediate or delayed via the species food-chain or by 
changing the natural conditions of its habitat.  
 
The proposal would involve the storage of vehicles and heavy machinery that are 
likely to have the usual persistent low-level leakage of oils while standing on the site. 
In addition, there is a moderate risk of occasional accidental spills or major leaks of 
hydrocarbon pollutants such as oils, fuel and mechanical fluids. The operations at 
the transport depot are also likely to involve vehicle washdown using detergents, a 
known nutrient pollutant, and the storage of new and used vehicle tyres which may 
also leach hydrocarbons. The EPA therefore considers there is a moderate to high 
risk that polluting substances may be carried into the Ellen Brook Nature Reserve 
from Lot 14 through surface water flows. 
 
The EPA notes the drainage system (600 mm gullies, 150 mm kerbing and 
vegetated drainage basin) is proposed to capture and treat polluted surface water. 
However, the EPA advises that the proponent has not provided the soil 
conditions/permeability of the basin area, or baseline information about the existing 
surface and groundwater quality at Lot 14 and how this may change post-
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construction of the proposal. The Plan also does not demonstrate how the proposed 
drainage system is designed to best practice standard to effectively treat water 
quality. In the absence of adequate information from the proponent, the EPA has 
conducted its own investigations and inquiries to inform its assessment of potential 
impacts to water quality.  
    
During the EPA’s assessment the DWER advised that surface (and groundwater) 
from Lot 14 travels in a northerly or a north-westerly direction towards/into Ellen 
Brook Nature Reserve and the Martyn Reserve Wetland (CCW UFI-12609). The 
Plan proposes the stormwater run-off drainage design is based on a 1 hour, 1 in 100 
year storm event using a pre-developed flow rate hydrograph. The EPA notes advice 
from DBCA that this flow rate would be of a higher value after construction of the 
proposal, with a shorter concentration time which may result in overflow from the 
gullies. The proponent has not considered this in its Plan. The EPA also advises that 
the proponent has not provided evidence to demonstrate that the 150 mm barrier 
kerbing height would be sufficient to ensure overflow above the kerb is avoided. The 
EPA advises that the Plan also does not recognise this risk.  
 
In addition, the Martyn Reserve Wetland (CCW UFI-12609), at its closest point, is 
approximately 25 m from the ATU and spray irrigation area proposed for effluent 
management (see Figure 2). The EPA advises this is not in accordance with the 
Government Sewerage Policy 2019 which requires that on-site sewage systems are 
not to be located within 100 m of a significant wetland (i.e. a CCW). The Government 
Sewerage Policy 2019 also specifies that a 1.5 m distance to groundwater is 
required for on-site sewage disposal in sewage sensitive areas and the proponent 
has not provided information to demonstrate it would meet this policy measure. This 
ATU system therefore increases the risks of nutrients entering the surface water of 
the CCW or the groundwater.   
 
The EPA considers that without adequate information about the baseline or post-
construction water quality at the site or evidence to demonstrate whether the 
vegetated basin and other drainage structures would contain surface water and 
functionally remove pollutants, there is uncertainty as to whether the risks to water 
quality have been mitigated. If the treatment function of the basin was ineffective and 
overflow risks were not sufficiently mitigated, the EPA considers it is unlikely that 
risks to surface water quality can be adequately managed.  
 
The EPA therefore advises the proposal could result in polluting substances entering 
the surface water of western swamp tortoise habitat and is therefore unlikely to be 
consistent with the EPA objectives for inland waters and terrestrial fauna. The EPA 
also advises that discharge of polluting substances is identified in clause 11 (d) of 
the EPP as an activity that could degrade western swamp tortoise habitat, and 
therefore potential residual impacts from the proposal are also unlikely to be 
compatible with the protection of the ‘beneficial uses’ outlined in the policy.        
 
In considering the potential impacts to groundwater, the EPA notes that the Ellen 
Brook Nature Reserve is a perched wetland (disconnected from groundwater) but 
that it has seasonal periods when groundwater comes to the surface (Tareque 
2016). The EPA advises that the proponent has not provided groundwater studies of 
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the Lot 14 proposal area or infiltration testing of the soil permeability of the drainage 
basin site, so there is uncertainty about the potential impacts.  
 
The Plan proposes the drainage basin would be constructed to a depth of 2 metres. 
The EPA advises this is unlikely to be a sufficient distance above the groundwater 
level given the seasonal surface-to-groundwater connections modelled by Tareque 
(2016) and advice from the DBCA that groundwater at Lot 14 is likely to be similar to 
Ellen Brook Nature Reserve i.e., within 1 metre during winter. The proponent also 
proposes to locate the basin partially within the mapped boundary of the Martyn 
Reserve Wetland as seen on Figure 2. Therefore, it is highly probable that sufficient 
distance to groundwater is not achievable. Given that groundwater (and surface 
water) flows from Lot 14 towards Ellen Brook Nature Reserve and the Martyn 
Reserve Wetland and there can be seasonal interactions between surface and 
groundwater in this area, the EPA advises that potential impacts to groundwater 
quality may result from the proposal.   
 
The EPA advises there is also a lack of suitable contingency measures to reverse 
detrimental impacts to the tortoise habitat if polluting substances were released into 
the surface or groundwater of the nature reserve. Once pollutants have entered the 
surface or groundwater it is impractical to remove it. Also, if contamination of 
sediment/soil were to occur, physical removal would be required to mitigated it. As 
this would cause physical damage to western swamp tortoise habitat it would not be 
appropriate.   
 
Given the uncertainties identified above, the inadequacy of the proponent’s water 
quality information, the lack of available contingency measures and the risks to the 
high environmental values in the adjacent nature reserve, the EPA advises that the 
residual impacts of the proposal to surface and groundwater quality are unlikely to be 
consistent with the EPA objectives of inland waters or terrestrial fauna.   
 

Summary – hydrological regimes   

The EPA advises that to mitigate the potential impacts of the proposal, diversion of 
surface water from the Ellen Brook Nature Reserve catchment would be necessary. 
However as discussed, the reduction in both hydrological flows and water quality 
poses a significant risk to the western swamp tortoise and Ellen Brook Nature 
Reserve. 
  
In considering the overall combined risks to water quality and water quantity, and the 
importance of maintaining the hydrological regimes of the Ellen Brook Nature 
Reserve to protect its environmental values, the EPA advises that the residual 
impacts of the proposal are unlikely to be consistent with the EPA’s objectives for 
inland waters or terrestrial fauna, and are unlikely to be compatible with the 
protection of ‘beneficial uses’ outlined in the EPP. 
 

Risk of accidental fires  

The Plan proposes that flammable materials such as hydrocarbons (not including 
fuel), lubricants and other substances associated with vehicle maintenance are to be 
stored at the transport depot (SERS 2020). The EPA notes that storage of other 
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flammable goods and solid wastes, including but not limited to, afterlife truck 
bodies/parts, used fuel tanks, generator bodies and used vehicle tyres are a large 
component of the operations observed by the DWER at Lot 14. The EPA is also 
aware that the DWER has observed evidence of burning of inorganic materials 
including plastics and engine oil filters.        
 
These activities present an increased risk of accidental fires starting at Lot 14 and 
rapidly escalating due to the storage of flammable materials. Accidental fire could 
then quickly escape into the Ellen Brook Nature Reserve, threatening the western 
swamp tortoise population. The EPA notes that the proponent considers that the 
chance of accidental fire is unlikely and does not propose minimisation measures in 
its Plan beyond correct storage procedures for flammable chemicals in the shed and 
having fire-safety equipment on site (SERS 2020). The EPA considers that the 
chance of accidental fire is not that unlikely and notes that the Plan has also not 
considered that Lot 14 is within a mapped Bushfire Prone Area (Data WA Shared 
Location Information Platform 2022). 
 
The EPA notes that the tortoise population at Ellen Brook Nature Reserve are 
relatively resilient to summer and autumn wildfire because they aestivate during this 
time underground in naturally-occurring clay holes. At other locations such as Twin 
Swamps Reserve the tortoise is more vulnerable to wildlife as they aestivate under 
vegetation debris. The DBCA advises that while the tortoise at Ellen Brook Nature 
Reserve is naturally adapted to survive wildfires, the anticipated increase in fire 
frequency and intensity with climate change and the predicted drying climate is 
increasing the threat of wildfire to this population outside the aestivation period.        
 
The EPA advises that the proposal is likely to increase the risk of accidental fire 
occurring outside the aestivation period, which could cause fatalities to tortoise 
individuals at the nature reserve. In addition, fire-fighting efforts involving water could 
also mobilise contaminants from the site into the surface water causing impacts to 
the water quality of the nature reserve (as assessed above). Given the critically 
endangered status and the rarity of tortoise individuals, an accidental fire causing 
deaths to individuals could have potentially catastrophic impacts on the viability of 
this important population of tortoise.  
 
The EPA advises that the Plan does not acknowledge the proposal’s risk of causing 
accidental fire or the potential consequences to the neighbouring tortoise population. 
The Plan also does not propose adequate measures to effectively reduce fire risks. 
With the extension of the hardstand and storage of flammable goods encroaching 
closer to the nature reserve boundary, particularly in the context of the increasing 
threat of wildfire to the tortoise from climate change, the proposal’s fire risk is unlikely 
to be consistent with the EPA’s environmental objective for terrestrial fauna.     
 

Risk of artificial standing water  

Western swamp tortoise is known to be attracted to artificial standing water (e.g. 
farm dams) at least 100 metres away from its natural habitats during the intermittent 
dry period (G. Kuchling, pers. comm. 31 March 2022). Tortoise have been observed 
leaving Twin Swamps Reserve as they sense and attempt to reach nearby farm 
dams. Nearby artificial water is therefore a concern as it can interrupt the tortoise’s 
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natural behaviour of aestivating during the drier periods. This can also draw 
individuals away from the safety of their habitats where they are at higher risk of 
predation or perishing on the reserve fence line through over-heating (DEC 2010). 
To reduce risks to tortoise, the EPA Guidance Statement No. 7 recommends a 
minimum setback for developments of 100 metres from Ellen Brook and Twin 
Swamps Nature Reserves (EPA 2006).      
 
The EPA advises that the proposed drainage basin does not meet the minimum set-
back given it is only 30 metres (at its closest point) from the Ellen Brook Nature 
Reserve boundary (see Figure 2). The EPA notes that the proponent has not 
provided adequate information to quantify the expected duration of standing water in 
the basin and does not acknowledge the risk it poses to tortoise. Given the purpose 
of the drainage basin is to treat polluted water, detention time within the basin would 
be necessary to ensure it performs its intended function. The EPA advises that due 
to its close proximity, the water in the basin risks attracting tortoise away from the 
Ellen Brook Nature Reserve and onto Lot 14 where they could easily perish. Given 
the conservation importance of tortoise individuals within the reserve and the known 
risk of artificial standing water, construction of a drainage basin within less than 100 
metres proximity is unlikely to be consistent with the EPA’s environmental objective 
for terrestrial fauna.  
 

Application of the Principles of the EP Act and the EPP 

The EPA reiterates that the western swamp tortoise population within Ellen Brook 
Nature Reserve is the last remaining self-sustaining population of the species. In 
considering the importance of this population to the conservation of the species, and 
its threat category of critically endangered meaning it is ‘likely to become extinct and 
is rare’, the EPA has applied the precautionary principle, the principle of 
conservation of biodiversity diversity and ecological integrity and the principle of 
intergenerational equity to the findings of this assessment.  
 
In applying the precautionary principle under the EP Act and the EPP, the EPA has 
carefully evaluated the risk of the proposal and considers there is not enough 
scientific certainty to ensure it avoids the threat of serious or irreversible damage to 
habitat critical for the survival of the western swamp tortoise within the Ellen Brook 
Nature Reserve. The EPA also advises it is extremely unlikely that suitable 
conditions on the proposal could reduce this uncertainty. Therefore, in applying this 
principle having noted the scientific uncertainties about the threat of irreversible 
damage to the tortoise habitat, the EPA recommends that the proposal not be 
implemented.  
 
Noting the species is at high risk of extinction and the ongoing and cumulative 
threats and pressures it faces (historical habitat loss, drying climate, altered fire 
regimes, surrounding land-uses such as agriculture and clay mining), the EPA 
advises that in this cumulative context, the proposal could impact the ecological 
integrity of western swamp tortoise habitat and affect the long-term viability of the 
population at Ellen Brook Nature Reserve. Therefore, the proposal is unlikely to be 
consistent with the principle of the conservation of biodiversity and ecological 
integrity.    
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Given the above, there is insufficient confidence that the proposal would not 
contribute to the reduction of the productivity of the wetland environment at Ellen 
Brook Nature Reserve, and potentially reduce the diversity of the environment if its 
impacts, combined with cumulative effects, lead to the decline of the only remaining 
self-sustaining wild population of western swamp tortoise. The proposal is therefore 
unlikely to be consistent with the principle of intergenerational equity.   
 
Given the application of the principles of the EP Act and the provisions of the EPP, 
the EPA advises it would not be appropriate to recommend the proposal for 
implementation.  
 

Summary 

In accordance with the then Minister for Environment’s direction in 2017 to the EPA 
via s. 43 of the EP Act, the EPA has reassessed the proposal more fully by:  

• identifying and reassessing the potential residual impacts in more detail 

• having particular regard for the new information provided by the proponent in its 
Plan that was not available for the EPA’s original assessment 

• having particular regard for the detailed and updated advice obtained from 
stakeholder agencies during the reassessment.  

 
In its reassessment of the proposal and considering the above listed new 
information, the EPA has determined that the measures proposed by the proponent 
are not adequate to mitigate or manage the likely residual impacts so that 
environmental values are protected.    
   
The EPA has assessed the likely residual impacts of the proposal on inland waters 
and terrestrial fauna to be: 

1. reduction of hydrological flows to the Ellen Brook Nature Reserve and wetland 
habitat critical for the survival of the western swamp tortoise 

2. risks to water quality of habitat that is critical for the survival of the western 
swamp tortoise  

3. risk of accidental fire, potentially causing fatalities of tortoise individuals and 
reducing the viability of the population at Ellen Brook Nature Reserve   

4. risk of standing water in the drainage basin, potentially causing fatalities of 
tortoise individuals and reducing the viability of the population at Ellen Brook 
Nature Reserve.       

 

These residual impacts are likely to be significant and are not appropriate to be 
offset. The proposal is not able to be regulated through reasonable conditions to 
reduce inconsistency with the EPA objective for inland waters or terrestrial fauna. 
 

2.1.10 Summary of key factor assessment and recommended regulation 

The EPA has considered the likely residual impacts of the proposal on inland waters 
and terrestrial fauna environmental values. In doing so, the EPA has considered 
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whether reasonable conditions could be imposed to reduce inconsistency with the 
EPA factor objectives.  
 
In considering the information before the EPA, the EPA recommends that the 
proposal should not be implemented.   
 
The EPA assessment findings are presented in Table 2.  
 

The EPA has also considered the principles of the EP Act (see Appendix B) in 
assessing whether the residual impacts will be consistent with its environmental 
factor objective and whether reasonable conditions can be imposed. 
 
Table 2: Summary of assessment for inland waters and terrestrial fauna    

Residual impact or risk to 
environmental value 

Assessment finding  Recommended 
conditions and/or DMA 
regulation 

1. Reduction of 
hydrological flows to 
the Ellen Brook Nature 
Reserve and wetland 
habitat critical for the 
survival of the western 
swamp tortoise 

The EPA has concluded that the 
potential residual impact is 
unlikely to be consistent with the 
EPA objectives for inland waters 
and terrestrial fauna and unlikely 
to be compatible with the 
protection of the beneficial uses 
defined in the EPP.      

Not recommended for 
implementation 

2. Risks to the water 
quality of habitat that is 
critical for the survival 
of the western swamp 
tortoise 

The EPA has concluded that the 
potential residual impact is 
unlikely to be consistent with the 
EPA objectives for inland waters 
and terrestrial fauna and unlikely 
to be compatible with the 
protection of the beneficial uses 
defined in the EPP.       

Not recommended for 
implementation  

3.  Risk of accidental fire, 
potentially causing 
fatalities of tortoise 
individuals and 
reducing the viability of 
the population at Ellen 
Brook Nature Reserve   

The EPA has concluded that the 
potential residual impact is 
unlikely to be consistent with the 
EPA objective for terrestrial 
fauna.     

Not recommended for 
implementation 

4. Risk of standing water 
in the drainage basin, 
potentially causing 
fatalities of tortoise 
individuals and 
reducing the viability of 
the population at Ellen 
Brook Nature Reserve      

The EPA has concluded that the 
potential residual impact is 
unlikely to be consistent with the 
EPA objective for terrestrial 
fauna.     

Not recommended for 
implementation 
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3 Holistic assessment 

Given the intrinsic link between the inland waters and terrestrial fauna factors for this 
proposal, the EPA has assessed the impacts to these two factors collectively in 
section 2 above. The EPA has also considered connections and interactions 
between these two factors and the environmental factor of flora and vegetation to 
inform a holistic view of impacts to the whole environment.   
  
Figure 3 illustrates the connections and interactions between the key environmental 
factors and flora and vegetation to inform the EPA’s holistic assessment. 
 

 
 
Figure 3: Intrinsic interactions between environmental factors 
 

As assessed above the maintenance of hydrological regimes is essential for the 

protection of environmental values of the western swamp tortoise habitat within the 

Ellen Brook Nature Reserve. These values are intrinsically linked as the tortoise 

cannot survive without the presence and quality of water in its habitat.   

 

While the EPA did not consider flora and vegetation to be a key environmental factor 

for this assessment, the EPA advises that there is a risk that changes to the 

hydrological regimes may also affect the threatened ecological communities (TECs) 

contained within Ellen Brook Nature Reserve. This includes an occurrence of 

‘Eucalyptus calophylla - Xanthorrhoea preisii woodlands and shrublands, Swan 

Coastal Plain (floristic community type 3c)’ TEC which is listed in Western Australia 

as critically endangered. It is also listed under the EPBC Act as Endangered (DEC 

2011). The reserve also contains the ‘Herb rich shrublands in clay pans (floristic 

community type 8)’ TEC which is listed in Western Australia as Vulnerable (DEC 

2011). Like the tortoise, these communities are also sensitive to changes to 

hydrological regimes given they occur on low lying and clay soils. In particular, the 

claypan and its species richness relies on seasonal inundation, so reduction in 

hydrological flow could indirectly impact this community given its close proximity to 

the boundary of the proposal.  
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These TECs are also at risk of altered fire regimes that the proposal may 

exacerbate. Inappropriate fire frequency and/or intensity threatens the ecological 

integrity of these TECs and can change the structure of the vegetation by affecting 

the way certain species’ regenerate or by increasing weed invasion (Threatened 

Species Scientific Committee 2012; Threatened Species and Communities Unit 

Western Australia 2000). These TECs and the other vegetation within the nature 

reserve forms part of the important ecosystem that supports the western swamp 

tortoise, which highlights the interconnectedness and importance of the 

environmental values of this area.   

   

The EPA has considered in its above assessment for inland waters and terrestrial 

fauna that the proposed mitigation and management measures are not adequate to 

reduce the risks to the environmental values, which also means the inter-related 

impacts to the health of the values associated with flora and vegetation are unlikely 

to be consistent with the EPA’s factor objective for flora and vegetation.    

 

Summary of holistic assessment 

When the separate environmental factors and values affected by the proposal were 
considered together in a holistic assessment, the EPA formed the holistic view that 
the impacts from the proposal would not alter the EPA’s views about the likely 
inconsistency with the EPA factor objectives as assessed in section 2.     
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4 Recommendations 

The EPA has taken the following into account in its assessment of the proposal: 

• environmental values which may be significantly affected by the proposal  

• assessment of key environmental factors, separately and holistically (this has 
included considering cumulative impacts and effects where relevant) 

• the EPA’s confidence in the proposed mitigation measures in the proponent’s 
Site and Drainage Management Plan   

• information obtained through the EPA’s inquiries and investigations  

• likely residual impacts and the consistency of residual impacts with the EPA’s 
objectives for the key environmental factors 

• principles of the Environmental Protection Act 1986 and the Environmental 
Protection (Western Swamp Tortoise Habitat) Policy 2011.  

 
It is the EPA’s view that the proposal has residual and holistic impacts, and that the 
mitigation measures proposed are unlikely to ensure maintenance of the hydrological 
regimes of Ellen Brook Nature Reserve and protection of habitat critical for the 
survival of the western swamp tortoise. These residual impacts are unlikely to be 
consistent with the EPA factor objectives for inland waters and terrestrial fauna, or 
with the principles of the EP Act. The residual impacts are also unlikely to be 
compatible with the protection of ‘beneficial uses’ outlined in the EPP. The EPA 
advises that offsets are not appropriate and reasonable conditions to manage the 
impacts cannot be imposed to materially reduce inconsistency with the EPA factor 
objectives, principles of the EP Act and the EPP. 

The EPA has recommended that the proposal should not be implemented. 
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Appendix A: Decision-making authorities 

Table A1: Identified relevant decision-making authorities for the proposal 

Decision-Making Authority Legislation (and approval) 

1. City of Swan  

[or Western Australian Planning 
Commission if Section B, clause 4 of 
Del 2022/03 of the Planning and 
Development Act 2005 is triggered]  

Planning and Development Act 2005   

- Development Approval 
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Appendix B: Environmental Protection Act principles 

Table B1: Consideration of principles of the Environmental Protection Act 1986 

EP Act principle Consideration 

1. The precautionary principle 

Where there are threats of serious or irreversible damage, 
lack of full scientific certainty should not be used as a reason 
for postponing measures to prevent environmental 
degradation.   
In application of this precautionary principle, decisions should 
be guided by – 
(a) careful evaluation to avoid, where practicable, serious or 

irreversible damage to the environment; and 
(b) an assessment of the risk-weighted consequences of 

various options. 

The EPA has applied this principle in its assessment of inland waters and terrestrial fauna. 

In considering the conservation importance of the ‘critically endangered’ western swamp 
tortoise population at the Ellen Brook Nature Reserve, as the last remaining breeding and 
self-sustaining population of its species, a precautionary approach was necessary.   

The EPA carefully evaluated the risk of the proposal and considered that there was not 
enough scientific certainty to ensure that serious and irreversible damage to the tortoise 
critical habitat would be avoided.   

Having noted the scientific uncertainties about the threats, and noting the risk of serious and 
irreversible damage to the tortoise habitat, the EPA has recommended that the proposal 
should not be implemented.  

2. The principle of intergenerational equity 

The present generation should ensure that the health, 
diversity and productivity of the environment is maintained 
and enhanced for the benefit of future generations.   

The EPA has considered the principle of intergenerational equity in its assessment, and has 
had particular regard to this principle in its assessment of inland waters and terrestrial 
fauna.  

The EPA assessed and considered that there is insufficient confidence that the proposal 
would not contribute to the reduction of the productivity of the wetland environment at Ellen 
Brook Nature Reserve, and potentially reduce the diversity of the environment if its impacts, 
combined with cumulative effects, lead to the decline of the only remaining self-sustaining 
wild population of western swamp tortoise. The EPA determine the proposal is therefore 
unlikely to be consistent with the principle of intergenerational equity.  

3. The principles of the conservation of biological 
diversity and ecological integrity 

Conservation of biological diversity and ecological integrity 
should be a fundamental consideration. 

The EPA has considered the principle of conservation of biological diversity and ecological 
integrity, and has had particular regard to this principle in its assessment of inland waters 
terrestrial fauna.  

The EPA has considered the critically endangered status of the tortoise, its rarity and its 
high risk of extinction in the context of the proposal’s likely impacts. The EPA has 
considered the species cumulative threats and pressures (historical habitat loss, drying 
climate, altered fire regimes and surrounding land-uses such as agriculture and clay mining) 
and determined that in this cumulative context, the proposal could impact on the ecological 
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EP Act principle Consideration 

integrity of western swamp tortoise habitat and affect the long-term viability of the 
population at Ellen Brook Nature Reserve.  

The EPA therefore determined that the proposal is unlikely to be consistent with this 
principle.   

4. Principles relating to improved valuation, pricing and 
incentive mechanisms 

(1) Environmental factors should be included in the valuation 
of assets and services.  

(2) The polluter pays principle — those who generate 
pollution and waste should bear the cost of containment, 
avoidance or abatement. 

(3) The users of goods and services should pay prices based 
on the full life cycle costs of providing goods and services, 
including the use of natural resources and assets and the 
ultimate disposal of any wastes.  

(4) Environmental goals, having been established, should be 
pursued in the most cost effective way, by establishing 
incentive structures, including market mechanisms, which 
enable those best placed to maximise benefits and/or 
minimise costs to develop their own solutions and 
responses to environmental problems. 

In considering this principle, the EPA notes that the proponent would bear the costs relating 
to management and mitigation of potential pollution of surface and groundwater if the 
proposal was to be implemented; however, the risks and indirect impacts (and associated 
costs) to the Ellen Brook Nature Reserve and critical habitat for the tortoise are difficult to 
quantify, are not easily measured and can be delayed through the species food-chain or by 
incremental changes to its habitat overtime. Therefore, the proposal may leave a 
detrimental legacy of impacts to the environment in the Ellen Brook Nature Reserve, the 
cost of which may be borne by State.  

Therefore, the EPA has determined that the proposal in unlikely to be consistent with this 
principle.  

5. The principle of waste minimisation 

All reasonable and practicable measures should be taken to 
minimise the generation of waste and its discharge into the 
environment.   

The EPA has considered the principle of waste minimisation and its discharge into the 
environment, and has had particular regard to this principle in its assessment of inland 
waters and terrestrial fauna.  

The EPA notes that proponent would likely store solid wastes, in the form of used 
hydrocarbons from vehicle maintenance (even if temporary), and used/discontinued 
vehicles and vehicle parts that are likely to discharge pollutants into the environment due to 
the uncertainties and inadequacies associated with the proposed mitigation. The EPA 
concludes that reasonable and practicable measures have not been applied to ensure 
consistency with this principle.   

The EPA has determined that the proposal in unlikely to be consistent with this principle. 
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Appendix C: Relevant policy, guidance and 

procedures 

The EPA had particular regard to the policies, guidelines and procedures listed 
below in the assessment of the proposal.  

• Environmental Protection (Western Swamp Tortoise Habitat) Policy 2011 (State 
of Western Australia 2012)   

• EPA Guidance Statement No. 7 for the protection of Western Swamp Tortoise 
Habitat, Upper Swan/Bullsbrook (EPA 2006)   

• Environmental factor guideline – Inland waters (EPA 2018) 

• Environmental factor guideline – Terrestrial fauna (EPA 2016b) 

• Environmental impact assessment (Part IV Divisions 1 and 2) procedures manual 
(EPA 2021a) 

• Environmental impact assessment (Part IV Divisions 1 and 2) administrative 
procedures 2021 (State of Western Australia 2021) 

• Statement of environmental principles, factors, objectives and aims of EIA (EPA 
2021b) 
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Appendix D: Assessment timeline 

Date Progress stages Time 
(weeks) 

28 December 2017  The Minister for the Environment directed the EPA via 
s. 43 of the EP Act to reassess the proposal  

 

17 January 2018  EPA decided to assess – level of assessment set as 
Referral Information with Additional Information (with no 
public review) 

3 weeks 

22 January 2018  EPA requested additional information 5 days 

11 June 2018  EPA made a further request for additional information, 
having not received a response  

20 

21 September 2018  EPA received further additional information  12 

31 October 2018  EPA received additional information 14 

6 December 2019 EPA requested further additional information 57 

31 March 2020  EPA received further additional information   16 

15 December 2021  EPA accepted the current information available as the 
basis for its assessment and notified the proponent.     

80 

13 April 2022  EPA completed its assessment (s. 44(2b)) 21 

17 August 2022  EPA provided report to the Minister for Environment 18 

22 August 2022 EPA report published 3 days 

12 September 2022 Appeals period closed 3 

 
In this case due to the complexity of the proposal, and the additional time to consult 
with the proponent on the EPA’s findings, the EPA did not meet its timeline objective 
to complete its assessment and provide a report to the Minister. 
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