AN AGREEMENT BETWEEN THE COMMONWEALTH OF
AUSTRALIA AND THE STATE OF WESTERN
AUSTRALIA

UNDER SECTION 45 OF THE COMMONWEALTH
ENVIRONMENT PROTECTION AND BIODIVERSITY
CONSERVATION ACT 1999

RELATING TO ENVIRONMENTAL IMPACT ASSESSMENT



Aim

1 The agreement aims to minimise duplication of environmental impact
assessment processes and strengthen intergovernmental cooperation. In
particular, this agreement provides for the accreditation of the Western
Australian environmental impact assessment process (set out in Schedule 1) to
ensure an integrated and coordinated approach for actions requiring approval
under both Commonwealth (the Commonwealth Environment Protection and
Biodiversity Conservation Act 1999) and Western Australian (the Western
Australian Environmental Protection Act 1986) legislation.

2 The specific objects of this agreement are to contribute to:

(a) protecting the environment;

(b) promoting the conservation and ecologically sustainable use of natural
resources;

(c) ensuring an efficient, timely, and effective process for environmental
assessment and approval of actions; and

(d) minimising duplication in environmental assessment of relevant impacts
within the meaning of section 82 of the Commonwealth Environment
Protection and Biodiversity Conservation Act 1999 through Commonwealth
accreditation of Western Australian processes.

Parties to the agreement
3 The parties to this agreement are the State of Western Australia and the

Commonwealth of Australia.

Term of agreement
4 This agreement will commence on the date specified in a notice given by Western

Australia to the Commonwealth as being the date of the coming into operation of
the amendments to the Western Australian Environmental Protection Act 1986
necessary to provide for the powers, duties and functions of that Act to be used

to implement this agreement.

5 The agreement will expire five years after the date it is entered into.

Nature of the agreement

6 This agreement is a bilateral agreement for the purposes of section 45 of the
Commonwealth Environment Protection and Biodiversity Conservation Act 1999.

7 The parties note that, with the exception of clause 10, assessment means
assessment of the relevant impacts, within the meaning of section 82 of the
Commonwealth Environment Protection and Biodiversity Conservation Act 1999.



The parties do not intend this agreement to create contractual or other legal
obligations, or that a breach of the agreement will give rise to any cause of action,
or right to take legal proceedings, other than as provided for in the
Commonwealth Environment Protection and Biodiversity Conservation Act 1999.

Effect of this agreement

9

Certain actions do not require assessment under Part 8 of the Commonwealth

9.1

9.2

9.3
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9.5

10

Environment Protection and Biodiversity Conservation Act 1999

Pursuant to subsection 47(1) of the Commonwealth Environment Protection and
Biodiversity Conservation Act 1999, it is declared that an action does not require
assessment under Part 8 of the Commonwealth Environment Protection and
Biodiversity Conservation Act 1999 if the action is assessed in the manner specified

in Schedule 1 to this agreement.

Clause 9.1 applies to actions which are taken wholly within Western Australia
including its coastal waters. In relation to actions which are taken in more than
one jurisdiction (including Western Australia), the parties agree to consult and
use their best endeavours to reach agreement with other affected jurisdictions on
an appropriate assessment process, such as the process set out in Schedule 1.

Consistent with section 49 of the Commonwealth Environment Protection and
Biodiversity Conservation Act 1999, the parties note that the provisions of this
bilateral agreement do not have any effect in relation to an action in a
Commonwealth area or an action taken by the Commonwealthora

Commonwealth agency.

The parties agree that discussions will take place between the Commonwealth
and Western Australia in relation to implementing Attachment 3 of the COAG
Heads of Agreement on Commonwealth/State Roles and Responsibilities for the
Environment (“Compliance with State Environment and Planning Laws”).

Following these discussions, the parties intend to amend this agreement, as
necessary, so that its provisions will apply to actions in a Commonwealth area,
and actions taken by the Commonwealth or a Commonwealth agency, where it is
agreed that those actions will be subject to State environment and planning laws.

Western Australia to provide a notice under s.130(1B)(b) that environmental

10.1

impacts other than the relevant impacts have been assessed to the oreatest extent

practicable
This clause only applies to an action that:

(a) is a "controlled action” (as determined by the Commonwealth Environment
Minister) taken or proposed to be taken in Western Australia;




10.2

10.3

(b) does not require assessment under Part 8 of the Commonwealth Envirénment
Protection and Biodiversity Conservation Act 1999 because an assessment is
conducted in the manner specified in Schedule 1 of this agreement; and

(c) is an action:

(i) taken or proposed to be taken by a constitutional corporation;

(ii) taken by a person for the purposes of trade or commerce between
Australia and another country, between two States, between a State and
a Territory, or between two Territories; or

(iii) whose regulation is appropriate and adapted to give effect to Australia’s
obligations under an agreement with one or more other countries.

The State of Western Australia notes that the Commonwealth Environment
Minister may not decide whether to approve an action covered by subsection
130(1C) until a written notice described in subsection 130(1B) of the
Commonwealth Environment Protection and Biodiversity Conservation Act 1999 has
been received from the State. Western Australia, through the Western Australian
Environment Minister, will provide a notice in writing, pursuant to subsection
130(1B) of the Commonwealth Environment Protection and Biodiversity Conservation
Act 1999 when an assessment is conducted in the manner specified in Schedule 1

of this agreement.'

The State of Western Australia undertakes to ensure that the environmental
impacts that the action has, will have, or is likely to have (other than the relevant
impacts) are assessed to the greatest extent practicable.

Procedures to be followed

11

Western Australia to use best endeavours to encourage proponents to refer

11.1

11.2

11.3

actions
Western Australia, to assist proponents and the Commonwealth, will use its best

endeavours to encourage proponents to refer to the Commonwealth
Environment Minister actions that are proposed to take place in Western
Australia that are likely to require approval under the Commonwealth
Environment Protection and Biodiversity Conservation Act 1999.

The parties agree to develop administrative arrangements which will streamline
the referral process for proponents. Where possible the parties will develop
administrative arrangements which will allow proponents to simultaneously
satisfy both Commonwealth and State requirements.

Subject to sections 69, 70 and 71 of the Commonwealth Environment Protection and
Biodiversity Conservation Act 1999, the parties recognise that responsibility for

' Note: A notice under section 130(1B)(b) is required whether or not an action is assessed in accordance
with this Agreement.
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12

referring actions which may require approval from the Commonwealth
Environment Minister under the Commonwealth Environment Protection and
Biodiversity Conservation Act 1999 lies with the person proposing to take the

action.

The parties are not responsible for the actions of proponents who may or may
not choose to refer actions.

Commonwealth to inform Western Australia of decision about whether a

12.1

12.2

13

proposed action is a controlled action

This clause applies to an action or proposed action that is:

(a) referred to the Commonwealth Environment Minister under the
Commonwealth Environment Protection and Biodiversity Conservation Act 1999;

and
(b) proposed to be taken in Western Australia.

For every decision by the Commonwealth Environment Minister that an action
proposed to be taken in Western Australia is a controlled action, a written notice
of the decision will be provided to the Western Australian Environment Minister

within ten business days of the decision being made.

Advice from Western Australia that an accredited process will apply

13.1

13.2

13.3

134

This clause applies where:
(a) pursuant to clause 12.2, Western Australia receives a written notice from the

Commonwealth Environment Minister that an action proposed to be taken in
Western Australia is a controlled action; and

(b) the action does not require assessment under Part 8 of the Commonwealth
Environment Protection and Biodiversity Conservation Act 1999 if it is assessed in
the manner specified in Schedule 1 to this agreement.

Western Australia agrees that as soon as practicable after receiving the written
notice referred to in clause 12.2, the Western Australian Environment Minister
will indicate in a written notice given to the Commonwealth Environment
Minister whether the action is expected to be assessed by Western Australia in
the manner specified in Schedule 1 to this agreement.

The parties note that the Western Australian Environment Minister may ask the
Commonwealth Environment Minister, under section 79 of the Commonwealth
Environment Protection and Biodiversity Conservation Act 1999, to reconsider the
decision that the action is a controlled action.

Y
If the Western Australian Environment Minister indicates in writing that the
action will not be assessed as a proposal by Western Australia under the Western



14

Australian Environmental Protection Act 1986, then this agréement does not apply
to that action.

Assessment documentation

14.1

14.2

15

When an action is assessed in the manner specified in Schedule 1 to this

agreement Western Australia will:

(a) provide a copy of the Assessment Report to the Commonwealth
Environment Minister on or before the date on which the Report is published
under section 44 of the Western Australian Environmental Protection Act 1986;
and

(b) provide copies of other assessment documentation pertaining to relevant
impacts to the Commonwealth Environment Minister as soon as reasonably
practicable (but no more than ten business days) after the date on which the

Assessment Report is published.

Western Australia may, when it provides the Assessment Report or the other
assessment documentation referred to in clause 14.1, also provide additional
information on social and economic matters to the Commonwealth Environment
Minister. The parties note that the Commonwealth Environment Minister will
consider such information in accordance with the Commonwealth Environment

Protection and Biodiversity Conservation Act 1999.

Additional information

15.1

15.2

16

If, in deciding whether to approve the taking of an action assessed under this
agreement, the Commonwealth Environment Minister uses any information
described in section 136(2)(e) of the Commonwealth Environment Protection and
Biodiversity Conservation Act 1999, the Commonwealth Environment Minister
undertakes to provide a copy of this information to the Western Australian

Environment Minister.

The Commonwealth Environment Minister agrees to give Western Australia an
opportunity to comment on the accuracy of this information, subject to the
requirements in section 130 of the Commonwealth Environment Protection and
Biodiversity Conservation Act 1999 relating to the time period within which the
Commonwealth Environment Minister must decide whether to approve the

acton.

Monitoring compliance with conditions

16.1

This clause applies where an action:
(a) is taken in Western Australia;
(b) requires the approval of the Commonwealth Environment Minister under

Part 9 of the Commonwealth Environment Protection and Biodiversity
Conservation Act 1999; and



16.2

17

(c) requires approval (however described) under the Western Australian
Environmental Protection Act 1986.

The parties agree to cooperate in monitoring compliance with conditions

attached to approvals, with the aim of reducing duplication. To this end the

parties agree:

(a) that each party will inform the other of any conditions attached to the
approval(s) to take the action; and

(b) that best endeavours will be used to put cooperative arrangements in place
for monitoring compliance with conditions on any action which is approved
by both parties. The aim of these arrangements is to ensure that reporting
requirements for the proponent, and other monitoring efforts such as site

inspections, are not duplicated.

Enforcing conditions on approvals

18

The parties agree to inform one another before commencing action to prosecute a
person for breaching conditions of an approval for an action which has been
approved by both parties, where the conditions relate to, or affect, a matter
protected by Part 3 of the Commonwealth Environment Protection and Biodiversity

Conservation Act 1999.

Varying conditions attached to an approval

19

The parties recognise the desirability of avoiding, to the extent practicable,
attaching inconsistent conditions to approvals for an action under the
Commonwealth Environment Protection and Biodiversity Conservation Act 1999 and
Western Australian legislation. To this end, the parties:

(a) note that the Commonwealth Environment Minister is required by the
provisions of section 134 of the Commonwealth Environment Protection and
Biodiversity Conservation Act 1999, to consider any relevant State conditions
when deciding whether to attach a condition to an approval; and

(b) agree to inform one another before varying the conditions attached to an
approval for an action which has been approved by both parties, where the
condition relates to, or affects, a matter protected by Part 3 of the
Commonwealth Environment Protection and Biodiversity Conservation Act 1999.
The parties also agree to advise one another of any such variation after it has

been made.

Administrative procedures

The parties agree to jointly develop administrative procedures, as required, to
ensure that the requirements of this agreement are administered efficiently in
accordance with their legal requirements. The administrative procedures may
include guidelines on the exchange of any information about assessments,
including consultation on draft assessment documentation.



Maintaining the agreement

20

Monitoring compliance with the agreement

21

The parties recognise that, under the Commonwealth Auditor-General Act 1997,
the Auditor-General may audit the operations of the Commonwealth public
sector (as defined in section 18 of that Act) in relation to this agreement.

Reviewing the agreement

21.1

21.2

22

The Commonwealth Environment Minister is required by section 65 of the
Commonwealth Environment Protection and Biodiversity Conservation Act 1999 to
cause a review of the operation of this agreement to be carried out, and give a
copy of the report of the review to the Western Australian Environment Minister.

The parties agree that:
(a) the review of this agreement under section 65 will be carried out jointly by

Environment Australia and the Western Australian Environmental
Protection Authority;

(b) the review will evaluate the operation of the agreement against the aim of the
agreement;

(c) the views of the public and key stakeholders will be sought as part of the
review;

(d) the review will commence at least eight months before the agreement is due
to expire, and will be completed at least three months before the agreement
expires; and

(e) thereport of the review will be transmitted jointly to the Ministers.

Cancelling or suspending the agreement

221

22.2

223

Sections 57 - 64 of the Commonwealth Environment Protection and Biodiversity
Conservation Act 1999 provide that the Commonwealth Environment Minister
may cancel or suspend all or part of this agreement (either generally or in
relation to actions in a specified class) under certain circumstances. Sections 57 —
64 of the Commonwealth Environment Protection and Biodiversity Conservation Act
1999 also set out a process for consulting on the cancellation or suspension of all

or part of this agreement.

Section 63 of the Commonwealth Environment Protection and Biodiversity
Conservation Act 1999 requires the Commonwealth Environment Minister at the
request of the Western Australian Environment Minister to cancel or suspend all
or part of this agreement at the request of the Western Australian Environment
Minister, but only if the request is made in accordance with the agreement.

A request by the Western Australian Environment Minister under section 63 of
the Commonwealth Environment Protection and Biodiversity Conservation Act 1999
to cancel or suspend all or part of this agreement is made in accordance with this

agreement if:



